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PACA  SUM^iARIES  OF  DECISIONS  WOT  TO  3E  PUBLISHED 

S-1459,  January  14,  1937,  Docket  2210:  (Hearing) 

J-_C._  PALllCBO  HIUIT  CO^,_PAMTE_^  II^AHO  v._THE_RIIBIN_CO.^  CHICAGO, 
ILLINOIS.  "  "'  ^ 

Violation  charged:    Unjustified  rejection  . 
of  two  carloads  of  prones. 

Princi2al  soint s_involved :     Severability  of 
contract;    rejection  of  two  cars  conform- 
ing to  contract  specifications  was  without 
reasonable  cause. 

Order:     Complainant  awarded  $1100.57  with 
interest;     publication  of  facts. 

Appeal ;    Appeal  dismissed  and  Secretary's 
order  vacated  by  co-art  order  of  November 
2,  1938. 

Qajtline  of  Facts  ■  ■ 

On  or  about  Aug^ast  29,  1935,  thro'ogh  a  broker,  complainant 
sold  to  respondent  3  carloads  of  U.S.  No.  1  Idaho  prones  at  the 
f.o.b.  price  of  75(/  per  half  bushel  container  and  respondent 
advanced  $100  per  carload,  or  $300,  to  insure  getting  them. 
Thereafter  complainant  shipped  a  carload  of  prunes  from  loading 
point  in  the  State  of  Idaho  to  respondent  at  Chicago,  Illinois 
but  on  respondent's  objection  complainant  did  not  insist  on  ac- 
ceptance and  no  claim  was  made  by  complainant  for  the  loss  sus- 
tained on  the  resale  of  this  shipment.     On  or  about  September  12 
and  September  13,  complainant  shipped  two  more  carloads  from  the 
State  of  Idaho  to  Chicago,  each  containing  1056  half  bushel 
baskets,  and  complainant  drew  a  draft  on  respondent  for  each 
shipment  for  the  contract  price  less  the  $100  advanced,  or  in  the 
net  s'ojn  of  $692.     Respondent  rejected  both  shipments  and  one  was 
resold  for  a  net  s-Jin  of  $139.72,  or  at  a  loss  of  $552.28,  and  the 
other  for  a  net  sum  of  $43,71,  or  at  a  loss  of  $648.29,  making  a 
total  loss  of  $1200.57,  less  the  $100  advanced  on  the  first  car 
mentioned  above,  or  $1100.57. 

Respondent  alleged  the  rejections  were  made  because  the 
prunes  did  not  conform  to  warr.3nty  of  good  sized  prones  and  con- 
tended that  this  was  a  single  transaction  for  3  carlots  and,  since 
the  complainant  admitted  that  the  first  shipment  v/as  not  up  "to 
the  rogolar  size  that  co-ol-d  be  expected  at  that  time  for  U.S. 
No,  1  prones,  the  shipper  broached  the  3-car  contract  and  co-old 
not  thoroforc  legally  collect  damages  on  the  other  two  cars" ,  and 
that  the  respondent  was  therefore  not  liable  to  complainant  for 
damages  in  any  s-om,  but,  on  the  contrary,  should  recover  from 
complainant  the  $300  advanced  on  the  3  carlots. 
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Various  depositions  were  included  in  the  record  in  support 
of  the  contentions  of  the  parties  and  the  decision  quoted  v.'ires 
exchanged  between  complainant  and  the  "broker. 

Federal-State  shipping  point  certificates  covering  these 
shipments  were  included  in  the  record  and  showed  that  hoth  ship- 
ments graded  U.S.  No,  1,  the  pranes  being  mature,  firm,  clean 
and  fairly  well  colored,  no  decay,  grade  defects  within  the 
tolerance.     The  frait  in  one  car  was  certified  as  generally 
ranging  from  1-1/8  to  1-^-  inches  in  diameter,  mostly  1^-  to  1-3/8 
inches,  and  in  the  other  generally  ranging  from  1-1/8  to  1-5/8 
inches,  mostly  1-3/8  to  I-2  inches  in  diameter. 

Rulings  i^nGluded_in  Decision 

1.  The  examiner  properly  overruled  the  respondent's 
motion  to  dismiss  the  complaint,  first,  for  the  reason  that  the 
complainant  never  adm.it ted,  and  the  respondent  failed  to  prove 
that  the  priuios  contained  in  the  first  car  failed  to  meet  contract 
requirements,  sjid  second,  this  was  a  severable  contract  for  3 
separate  carlots  of  prunes  to  be  shipped  on  different  days  and 
separate  drafts  were  drawn  by  the  complainajit  for  the  contract 
purchase  price  of  the  prun.es  contained  in  each  car. 

2.  Respondent's  rejection  was  v/ithout  reasonable  cause. 
It  was  clearly  evident  that  the  broker  led  complainant  to  believe 
U.S.  No.  1  pranes  would  be  acceptable  to  respondent.     The  confir- 
mation of  sale  dated  Augast  29,  1935  and  signed  by  Nate  Rubin 
specified  an  f.o.b.  sale  of  "3  cars  La  Paloma  brand.  Idaho  prunes 
at  75^  f.o.b.,  U.S.  No.  1,  faced  half  bushels."  Respondent's 
act  of  signing  the  standard  confirmation  of  sale  must  also  be 
considered  as  a  definite  ass'orance  to  the  complainant  that  U.S. 
No.  1  prunes  woul.d  be  acceptable.     There  could  be  no  doubt  but 
that  the  complainant  shipped  U.S.  No.  1  prunes.     Complainant  was 
therefore  awarded  $1100.57,  with  interest. 

Appeal 

An  appeal  to  the  U.S.  District  Co-urt  v.'as  filed  by  respond- 
e.nt.     On  motion  of  com.plainant  the  suit  was  dismissed  and  the 
Secretary's  order  was  vacated  by  co'urt  order  of  November  2,  1938. 
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S-1921,  June  21,  1938  and  March  13,  1939:  (Hearing) 


DOCKET  2867,  W. A.WILLIAIvIS ,  FORT  VALLEY,  GA. 

DOCKET  2868,  GEORGE  T.  DIGBY  COMPANY,  WHEELING,  W.  VA. 

DOCKET  2869,  J.T.  IvERRION,  WINTER  HAVEN,  FLA. 

DOCKET  2873,  J.R.  PAXTON,  IvERCEDES,  TEXAS 

DOCICST  2S?0,  H.A.  SPILLIAN,  WASHINGTON,  D.C. 


V. 


H.E.  HALL,  INDIANAPOLIS,  IITOIANA 


Complainants 


Respondent 


Violation  .charged:     Failure  tralv  and 
correctly  to  acco"ant  to  shippers  and 
hrokers. 

Pr i n_cipal  poinjt s_invo Ived :    Fi li ng  of 
claims  in  hankruptcy  proceedings 
justifies  dismissal  under  the  act; 
disciplinary  proceeding  not  limited 
to  determination  as  to  whether  respond-' 
ent  has  adjusted  his  ohligations  hut 
includes  determination  whether  he  has 
violated  provisions  of  Perishable  Agri- 
cultural Commodities  Act;  'bankraptcy 
proceedings  in  no  way  interfere  with 
disciplinary  complaint. 

Order:     Complaints  of  W.A.Williams,  George  T. 
Dighy  Co. ,  Inc. ,  J.  T.  Merrion  and  J.  R. 
Paxton,  dismissed;     respondent's  license 
No.  135  suspended  90  days,  effective  only 
in  event  of  further  violation  of  act  within 
two  years  from  March  18,  1939. 


OuJbHne  of_Fact_s 

Disciplinary  complaint  was  hr ought'  hy  H.A.  Spilman,  of  the 
U.S.  Departm.ent  of  Agricult"are,  charging  respondent  with  faiTore 
truly    and  correctly  to  acco'ont  to  the  shippers  and  brokers  in  the 
following  transactions  covered  by  reparation  complaints: 

Daring  Augast  and  September,  1936,  W.A.Williams  purchased 
for  the  account  of  and  at  the  direction  of  respondent  10  carloads 
of  watermelons  for  the  total  agreed  s'um,  including  brokerage,  of 
$685,  and  also,  acting  as  broker  and  in  accordance  with  respond- 
ent's instractions ,  shipped  or  caused  to  be  shipped  10  carloads 
of  watermelons,  on  5  of  which  Williams  made  advances  to  the  growers, 
leaving  due  him.  the  amounts  advanced,  including  brokerage,  or  a 
total  of  $225.     The  20  carloads  v/ere  shipped  from  points  in  Georgia 
to  Cincinnati,  Ohio,  where  they  v/ere  accepted  by  respondent,  who 
failed  to  pay  the  balance  of  $910  due  on  them. 
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On  or  iDetween  J'oly  31  and.  kagast  5,  1935  and  on  August 
25  and  26,  1936,  George  T,  Digby  Co.,  Inc.,  acting  as  "broker  for 
respondent,  negotiated  the  sale  of  5  carloads  of  watermelons, 
thereafter  shipped  from  Georgia  to  destinations  in  West  Virginia 
and  Ohio,  for  which  services  respondent  refused  to  pay  the  agreed 
price  of  $15  per  carload,  or  a  total  of  $75. 

D-oring  the  month  of  Augast,  1936,  J.T.Merrion  sold  to 
respondent  5  carloads  of  watermelons  at  the  agreed  price  of 
$440.75  f.o.b,  shipping  points  in  Georgia  and  upon  arrival  at 
Cincinnati,  Ohio  they  were  accepted  by  respondent  who  failed  to 
pay  the  purchase  price. 

On  or  about  June  22,  1937,  J.R.Paxton  sold  to  respondent 
a  carload  of  tomatoes  at  80^  per  lug  f.o.b.  loading  point  in 
Mississippi,  to  be  inspected  and  accepted  at  Indianapolis,  Ind. 
650  l-ogs  were  shipped  and  were  accepted  by  respondent,  who 
failed  to  pay  the  contract  price  of  $520. 

The  disciplinary  complaint  also  included  fairare  of 
respondent  to  acco^ant  to  General  Distributors,  Inc.,  of  Buffalo, 
N»y, ,  for  services  as  broker  in  the  sale  in  interstate  commerce 
of  11  carloads  of  watermelons,  for  which  respondent  contracted 
to  pay  brokerage  of  $15  per  car,  or  $165. 

Respondent  admitted  in  his  testimony  at  the  hearing  that 
he  had  become  indebted  to  each  of  the  above  named  shippers  and 
brokers,  but  his  attorney,  at  the  close  of  the  hearing,  offered 
in  evidence  a  certified  copy  of  an  order  dated  February  2,  1938, 
by  the  U.S.  District  Court  for  the  Indianapolis  Division  of  the 
Southern  District  of  Indiana,  adjudicating  respondent  a  bankrupt. 

Rulings.  i.ncluded__in  Decision 

1.  The  com.plaints  filed  by  W,A.  Williams,  George  T. 
Digby  Co.,  Inc.,  J.T.Merrion  and  J.R.  Paxton  were  dismissed  with- 
out prejudice  since  the  Clerk  of  Court  advised  that  their  claims 
had  been  properly  scheduled  and  since  their  claims  will  be 
satisfied  in  the  bankruptcy  proceedings. 

2.  The  bankruptcy  proceedings  in  no  way  interfered  with  the 
disciplinary  complaint  of  H.A.  Spilman  since  the  violation  of  the 
act  complained  of  was  failure  to  settle  promptly  with  certain 
shippers  and  brokers,  which  was  admitted  by  respondent.    A  disci- 
plinary proceeding  is  not  limited  to  a  determination  of  whether 
the  respondent  has  adjusted  his  obligations  to  the  satisfaction 

of  the  parties  to  whom  they  are  owing  or  has  been  discharged  of 
them  by  a  bankruptcy  court.     Such  a  proceeding  has  in  view  a 
determination  as  to  whether  the  respondent  has  been  g'ailty  of 
any  conduct  declared  unlawful  by  the  Perishable  Agricultural 
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Commodities  Act,  to  the  extent  and  "onder  the  cir crams tances  and 
conditions  which  call  for  the  application  of  the  penalties 
prescribed  therein.     For  example,  flagrant  or  repeated  violations 
of  the  statute  are  cause  for  revocation  of  a  license  and  for 
refusal  of  a  new  license  at  any  time  within  two  years  after  such 
revocation.    Respondent's  license  No.  135  was  suspended  for  a 
period  of  90  days,  effective  only  in  the  event  that  within  two 
years  from  date  of  service  the  Secretary  shall  have  reason  to 
"believe  that  respondent  has  again  violated  any  of  the  provisions 
of  the  act  or  any  of  the  reg-alations. 


S-1944,  July  19,  1938,  Docket  2832:  (Hearing) 

SPILIviAK,_WASHINGTON,  D^C^  v._JlANK_C^  CRISPO_^  INC._^CHICAGO , 
ILLINOIS. 

]!^i5li:?;tion  c.har^ed:     Failure  to  acco'ont. 

Principal  point,  involved:    Failure  to  account 
constituted  repeated  and  flagrant  vio- 
lations of  the  act  warranting  revocation  . 
of  respondent's  license,  were  it  in 
effect. 

Order:    The  facts  were  ordered  published, 
hut  later  this  order  was  revoked  and 
the  case  dismissed. 


Oat^li,ne  of  Facts 

Disciplinary  complaint  was  filed  by  H.A.  Spilman,  an  employee 
of  the  U.S.  Department  of  Agricralture ,  based  on  the  following  sales 

to  respondent  during  the  s-ainmer  of  1937,  as  brought  out  by  the 

record  and  testimony  in  this  proceeding,  of  lettuce  which  moved  in 
interstate  commerce  and  was  accepted  by  respondent  at  Kansas  City, 
Mo.,  and  Chicago,  Illinois; 

Sold__by                        Quantity  Balaxice  due 
F.  V.  Birbeck, 

Watsonville,  Calif,  3  carloads  $1,524.00 
Cleverly  &  Thompson, 

Salinas,  Calif,  1  carload  460.00 
W.B.  Grainger  Packing  Co.', 

Salinas,  Calif.  l  carload  490.00 
Holme  &  Seifert, 

Salinas,  Calif.  2  carloads  946.40 
Ice-Kist  Packing  Co. 

Salinas,  Calif.  i  carload  508.00 
Hubbard  Bros . , 

Watsonville    Calif.                   4  carloads  1,876.00 
h.  L.  Kalich  &  Co. , 

Watsonville,  Calif.                  4       "  ]  844  80 

Matsuura  &  Marui  Packing  Co, ,  '  * 

Watsonville,  Calif.                  2        "  984.80 


Watsonville  Exchange, 
Watsonville,  Calif. 


1  carload  469 . 75 

$9,103.75 
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Respondent  claimed  he  did  not  p-archase  any  of  the  shipments 
here  under  consideration,  knowing  that  he  co'old  not  pay  for  them, 
and  did  not  issue  checks  in  payment  for  some  of  them  without  reason 
to  "believe  that  they  would  he  cashed  "by  the  bank  with  which  he  had 
established  a  line  of  credit. 

Bulinff  i ncluded  in_Decj.sion 

Respondent's  failure  truly  and  correctly  to  acco'ont  for  the 
various  shipments  of  produce  constituted  repeated  and  flagrant 
violations  of  section  2  of  the  Perishable  Agric-altural  Commodities 
Act,  1930,  as  amended,  such  as  would  warrant  the  revocation  of 
respondent's  license,  were  it  still  in  effect.     The  facts  were 
therefore  ordered  published.    However,  by  Secretary's  order 
October  27,  1938,  this  order  was  revoked  and  the  case  dismissed. 

S-1950,  July  19,  1938,  Docket  2824:  (S.P.) 

THE  NA-SH-FINCH_CO.j.  OKLAIiOp_CITY,_OKLA._v^  ATLA.NTIC_COAST_PRODUCE 
CO^ ,  _DE LRAY  BEACH ,  _FLORI  DA . 

Violat_ion  charged:     Failure  to  ship  a  car- 
load of  green  beans  in  accordance  with 
contract  specifications. 

Principal  poinjt  involved ;    In  f.o.b.  sale 
complaint  that  hampers  were  not  well 
filled  must  be  sustained  by  proof  they 
were  not  well  filled  when  shipment  was 
made . 

Order:     Complaint  dismissed. 

0;a;tli,ne  of  Facts 

On  or  about  November  16,  1936,  through  a  broker,  complainant 
purchased  from  respondents  a  carload  of  "572  hampers  of  fancy  giant 
stringless  beans,  not  affected  by  rain,  will  arrive  fresh,  sound, 
®  $1.25  per  hamper  f.o.b."    The  beans,  vrhich  previously  had  been 
shipped  from  Florida,  were  thereafter  diverted  while  in  transit 
to  complainant  at  Oklahoma  City,  Oklahoma,  and  on  arrival  at  desti- 
nation were  •anloaded  by  complainant.    Thereafter  complaint  was 
made  that  the  hampers  were  not  well  filled  and  an  allowance  was 
requested,  which  was  refused  by  respondents,  and  the  f-oll  amount 
of  the  purchase  price  was  paid  by  complainant.    This  proceeding 
was  brought  by  complainant  for  the  recovery  of  $194.18,  which 
was  claimed  to  be  the  difference  between  the  value  of  the  ship- 
ment as  received  and  what  it  would  have  been  worth  had  the  hampers 
been  properly  filled. 
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Rul  ing... inc luded __in  3 e c ion 

The  contract  specified  an  f.o.b.  sale  of  572  hampers  of 
fancy  green  "beans.    The  presumption  was,  of  course,  that  the  parties 
contemplated  full  hampers  and  the  respondents  suhmitted  depositions 
of  two  witnesses  to  show  that  they  were  packed  full  at  the  time 
the  car  was  loaded.    The  record  showed  conclusively  that  complain- 
cint  unloaded  the  car  and  apparently  made  no  complaint  whatever 
concornin,f  the  shipment  until  some  time  thereafter  when  the 
objection  was  raised  that  the  hampers  had  not  hoen  properly 
filled  "by  respondents.     In  support  of  this  contention  complainant 
submitted  considerable  testimony  to  show  that  the  hampers  were 
not  well  filled  when  examined  at  its  place  of  business,  and  that  no 
material  loss  or  shrinkage  should  be  experienced  in  transit  from 
Florida  to  Oklahoma  City.     Conceding  that  such  was  the  case, 
there  was  no  positive  showing  that  complainsint  sustained  the 
burden  of  proving  that  the  hampers  were  not  well  filled  when 
shipment  was  ir.ade,  nor  even  immediately  on  arrival  at  destination. 
The  car  was  lijiloaded,  and  some  two  or  three  days  thereafter 
complaint  wa.s  made  that  the  hampers  were  not  well  filled.  Clearly, 
there  was  nothing  in  the  agreement  to  the  effect  that  the  hampers 
should  contain  any  certain  num.ber  of  pounds  of  beans.  Since 
complainant  failed  to  show  that  the  hampers  were  not  so  filled 
when  shipment  was  made  the  complaint  was  dism.issed. 

S-1951,  July  19,  1938,  Docket  2863:  (Hearing) 

mLAI)SLFKIA_PRODUCE_CREDIT  &  COLI^CTigvT_BlI[^AU,_PHIMEiELPHIA, 
Z-^jL  v._AR/iNOW  &  PAUL^  INC.  .  ATIAFTIC__CITY,_1T_.  J. 

Violati^on  charged:     Failure  truly  and 
correctly  to  account  for  various  lots 
of  produce. 

Principal  point s__i nvo Ived :     Secretary  unable 
to  give  effective  relief  when  assets  are  ■ 
under  j-orisdiction  of  Bankruptcy  Court; 
while  in  bankruptcy  respondent  could  not 
have  paid  its  indebtedness  to  these 
assignors  without  preferring  one  creditor 
over  another. 

Order:     Complaint  dismissed. 


Outline  of  Facts 

On  October  19  and  October  27,  1937,  clain;s  of  various 
Philadelphia  produce  dealers  against  respondent  were  assigned  to 
the  complainant  herein  and  complainant  asked  for  an  award  of 
$2351.46,  the  total  amount  due  for  produce  sold  to  respondent 
d'uring  the  ;pcriod  "between  September  13  and  October  8,  1937,  The 
greater  portion  of  the  commodities  in  question  were  purchased  by 
the  assignors  of  complainant  from  outside  the  State  of  Pennsylvania 
and  the  produce  was  shipped  to  the  assignors  in  Philadelphia,  Pa. , 
where  it  remained  "ondisturbed  in  the  original  packeiges  either  in 
the  railroad  cars  or  tmcks  in  which  it  arrived  when  sold  to 
respondent.     It  v;as  admitted  by  the  parties  that  respondent  made 
the  p'urchases  outright  from  complainant's  assignors  and  that  the 
commodities  were  taken  by  truck  to  respondent's  place  of  business 
at  Atlantic  City,  N.J.  and  there  sold  to  the  retail  trade. 

Respondent  claimed  inability  to  pay  complainant  because  it 
Was  bajikrapt. 

Ruling_included  in_Decision 

Respondent  was  adjudicated  a  bankrupt  on  December  13,  1937 
and  the  assets  of  respondent  are  within  the  Jurisdiction  of  the 
Federal  Court  of  Bankruptcy.     Respondent  co'uld  not  have  paid  the 
indebtedness  to  the  assignors  without  preferring  one  creditor 
over  another.     Since  'onder  these  circcuEstances  the  Secretary 
of  Agricalt-oi-e  could  not  give  any  effective  relief  by  way  of  an 
award  of  reparation,  it  was  'onnecessary  to  consider  the  issues 
in  the  case  and  the  complaint  was  dismissed  without  prejudice. 

S-1957,  July  23,  1938,  Docket  2760:  (S.P.) 

WINTER_HAVE>T  FRUIT  SALES_CpRPORATION_^  WIM'ER_HAVEN^  FLORIDA  v. 
A._B^  HATTAWAY^  GREEFVILpi^  S.C. 

Viola ti^on  charged:     Failure  traly  and 

correctly  to  acco-unt  for  a  carload 

of  oranges. 
? r i  nc i pal  po i  njt  ■  inv o  Ived :     B-ay e  r  1  i  ab  1  e 

for  "unpaid  balance  due  on  fruit 

accepted  by  him. 
Order:     Complainant  awarded  $270.60  plus 

interest . 
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Outline  of_.Fact a 

On  October  30  and  31,  1936,  respondent  ordered  from  complain- 
ant a  carload  of  oranges  to  consist  of  150  "boxes  Whip  and  Trutone 
oranges,  50  boxes  grapefruit,  50  boxes  tangerines,  and  25  boxes 
of  Temples,  and  promised  to  remit  in  full  within  five  days  after 
receipt  of  the  shipment  and  stated  that  sales  of  the  froit  would 
be  made  for  cash  only.    He  also  promised  complainant  that  he  would 
"open  a  bank  accouat  at  Woodside  National  Bank  in  your  name, 
depoGiting  full  invoice  to  your  credit,  sending  you  signed  bank 
deposit  slip."    On  November  3,  complainant  telegraphed  respond- 
ent that  no  t;ingerines  were  available  and  that  it  was  shipping 
a  larger  q-aa,ntity  of  Whip  variety  of  oranges  than  was  ordered 
by  the  respondent,  and  that  da,y  made  shipment  of  a  car  of  fruit, 
at  $370.60  f .o.b.  shipping  point  with  draft  drawn  for  the  invoice 
price,  consisting  of  68  boxes  of  Trutone  Pinea.pple  oranges,  104 
boxes  of  Whip  Pineapple  oranges,  32  boxes  of  Whip  Hamlin  oranges 
and  6  boxes  of  Whip  Norris  Seedless  oranges.    Upon  arrival  at 
Greenville,  S,C.  on  or  about  November  5,  the  froit  was  accepted 
by  respondent  and  on  January  29,  1937,  he  paid  $100  on  account, 
leaving  a  balance  -unpaid  amounting  to  $270,60.    No  official 
form  of  inspection  was  requested  by  respondent.     On  November  9, 
complainant  wrote  respondent  that  it  had  sent  its  draft  to  the 
Woodside  National  Bank  and  was  informed  that  the  bank  was  no 
longer  in  business.    As  a  matter  of  fact,  the  bank  had  been  out 
of  business  for  a  number  of  years. 

Respondent  alleged  that  after  he  accepted  the  shipment  he 
sold  portions  of  the  fruit  to  various  crastomers  in  and  around 
G-reenville,  but  was  'onable  to  collect  payment  therefor  because 
of  the  bad  condition  of  the  fruit.     In  his  answer  he  stated 
that  he  wo\ild  pay  the  complainant  when  he,  in  turn,  had  received 
payment  from  his  custom.ers. 

Ruling_ included  in_Decision 

It  was  clear  from  the  record  that  the  respondent  failed 
to  account  to  complainant  for  the  commodity  he  had  purchased  and 
accepted.     His  letters  and  telegrams,  attached  to  the  complaint 
as  exhibits,  together  with  his  answer  replying  to  the  complaint, 
were  replete  with  misstatem.ents  of  facts,  misrepresentations  and 
•unfulfilled  promises.     He  accepted  the  shipment  tendered  to  him 
by  complainant  and  should  be  held  acco-ontable  for  its  payment. 
Complainant  was  therefore  awarded  $270.60,  plus  interest. 
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S-1962,  July  28,  1938,  Docket  2854:  (S.?.) 

R._H^  DIETZ  &  CO^,  CHICAGO,^  ILL._v.  JACOB  J.J^IMEB^  SYRACU^, 
N.Y. 

Violation  charged;     Unjustified  rejection 
of  a  carload  of  watermelons. 

Prin_ci]2al  EO^nt  involved:    Watermelons  with 
an  average  of  5'p  showing  stem  end  rot 
or  soft  rot  due  to  field  diseases  were 
not  in  suitable  shipping  condition. 

Order:     Complaint  dismissed. 

Out.line  of  Facts 

On  Jul.Y  13,  1937,  through  a  broker,  complainant  sold  to 
respondent  one  carload  of  0-aban  Queen  variety,  U.S.  No.  1  grade, 
26  po"and  average  watermelons,  $75  f.o.b.   shipping  point.  The 
melons  were  shipped  from.  Vienna,  Georgia,  to  Syracuse,  N,Y.  and 
upon  arrival  were  rejected  hy  respondent  who  claimed  that  they 
did  not  meet  the  terms  of  the  contract  and  introduced  testimony, 
through  its  employees,  two  inspectors  for  the  Railroad  Company, 
and  the  director  of  the  Bureau  of  Food  and  Sanitation,  City  of 
Syracuse,  that  the  raelons,  upon  arrival  in  Syracuse,  were  showing 
ground  rot  and  stem  end  rot. 

Government  inspection  at  shipping  point  showed  the  melons 
graded  U.S.  Ivo.  1.     A  Federal  inspection  for  condition  at  desti- 
nation shov'ed  the  load  to  have  shifted  with  many  melons  crushed, 
cracked,  or  split,  and  with  some  decay.     It  also  showed  "elsewhere 
throughout  load  averaging  ahout  5^  melons  show  stem  end  rot  or 
soft  rot  entering  the  m.elon  from  gro"und  scars  or  the  stem". 

B-'oling  included  .in_Deci.s_ion 

The  finding  of  the  Federal  inspector  at  destination  agreed 
with  that  of  the  railroad  inspectors.     This  percentage  of  decay 
due  to  field  diseases  was  considered,  in  the  absence  of  any 
evidence  that  transportation  service  and  conditions  were  not 
normal,  as  co.nstituting  abnormal  deterioration.     It  was  therefore 
held  that  the  melons  were  not  in  suitable  shiprping  condition  and, 
since  the  contract  v;as  not  complied  with,  respondent's  rejection 
was  not  without  reasonable  cause.     The  conplednt  was  therefore 
dismissed. 
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S-1965,  Au,^'ast  1,  1938,  Docket  2749:     (Hearing)  . 

W._SIUPIR0  &_C0.^  pW  YORK^  N.Y._v^  MILES  L._GKEM^  PAHOpE, 
FLORIDA. 

Violation  charged:     Failure  truly  and 
correctly  to  account  for  a  deficit 
incurred  in  handling  two  cars  of 
tomatoes. 

Principal  p,oints__invo Ived :  Commission 
merchant  is  without  authority  to  "buy 
in  at  an  arbitrary  fig'are  without  the 
seller's  consent,  property  sent  to  him 
for  sale  on  consignment;     impossihility  . 
of  identifying  sales  of  produce  so 
bought  in  and  which  lost  its  identity  in 

,  repacking  departm.ent  made  irapossihle 
figaring  of  act-oal  deficit  incurred  by 
corimission  merchant. 

Order:     Complaint  dismissed;     co-onter complaint 
dismissed. 

0;atline  of  Facts 

On  or  about  March  26,  1937,  through  its  agent,  complainant 
entered  into  an  agreement  with  respondent  whereby  respondent  agreed 
to  ship  tv;o  cars  of  tomatoes  for  sale  on  consignment  and  complain- 
ant advctnced  $2100  on  the  cars.     The  cars  were  shipped  from  Florida 
to  New  York  City  and  after  endeavoring  to  sell  the  tomatoes  for 
two  or  three  days,  and  act'oally  having  one  sale  rescinded  because 
of  the  condition,  complainant,  by  telegram  of  March  31  to  its  agent, 
stated  that  complainant  was  paying  $2.25  for  the  6x6' s  and  $1.50 
for  the  6x7 's.    Accordingly,  complainant  issued  acco'ont  sales 
showing  the  sale  of  600  lugs,  6x6' s,  at  $2.25  out  of  one  car. 
After  deducting  the  advance  of  $1200,  inspection,  sorting  and 
freight  charges,  and  7^  commission,  there  was  a  deficit  of  $242.14 
on  that  car.     The  acco'ont  sales  on  the  other  car  showed  100 
6x7 's  sold  at  $1.75,  496  6x7 's  at  $1.50,  and  4  lugs,  7x7' s,  at 
$1.50.     After  deducting  charges,  the  advance,  and  commission, 
there  was  a  deficit  of  $333.39  on  this  car.     Complainant  there- 
fore reo;aested  respondent  to  pay  him  the  alleged  deficit  of 
$575.53  on  the  two  cars. 

Respondent  alleged  that  the  tomatoes  were  handled  improperly 
in  New  York.    He  filed  a  co-ant ercomplaint  for  $300,  the  alleged 
sum  he  would  have  received  had  the  tomatoes  been  handled  properly 
by  complainant. 
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Government  inspector  at  shipping  point  certified  the 
cars  as  U.S.  No.  1,  hut  an  appeal  inspection  at  destination 
reversed  the  shipping  point  inspection  on  one  car,  showing  that 
grade  defects  averaged  12fo,  with  decay  ranning  from  3fo  to  10^, 
mostly  3^0  to  6^  in  many  samples.    Destination  inspection  on 
some  of  the  lugs  of  tomatoes  unloaded  from  the  other  car  showed 
8fo  grade  defects,  ahout  3^  decay. 

Rulings,  included  in_Deci.si.on 

1,  The  acco-ont  sales  showed  that  only  100  lugs  out  of 
"both  cars  were  sold  hy  complainant  to  a  third  party.    The  remain- 
ing lugs  were  bou^t  in  "by  complainant,  sent  to  its  repacking 
department,  repacked,  and  sold  to  the  trade  under  a  different 
"brand.    An  investigation  of  the  complainant's  records  "by  a 
representative  of  the  Department  of  Agriculture  showed  that  it 
was  impossible  to  ascertain  what  the  repacked  tomatoes  actually 
brought  since  they  lost  their  identity  when  placed  in  the  repack- 
ing department.     It  has  "been  consistently  held  that  a  commission 
merchant  is  entitled  to  the  deficit  where  he  uses  proper  care 

in  disposing  of  the  commodity.    I>ae  to  the  nature  of  the  relation- 
ship between  a  shipper  and  commission  merchant,  extreme  caution 
and  care  must  be  exercised  by  the  merchant  when  he  buys  property 
for  his  own  use  which  has  been  sent  to  him  on  consignment  to  be 
sold  for  the  acco'unt  of  the  shipper.     It  is  absolutely  necessary 
that  the  shipper  be  informed  of  all  of  the  facts  and  that  he  fully 
consent  to  such  action  on  the  part  of  the  coirunission  merchant. 
The  record  in  this  case  did  show  a  telegram  of  March  31  from  the 
complainant  to  its  own  agent  advising  that  they  were  buying  in 
the  commodity;  hut  the  record  did  not  show  that  respondent  ever 
agreed  to  this  action.     Under  the  circamstances ,  it  was  held  that 
complainant  was  acting  without  authority  in  buying  in  these 
tomatoes  at  an  arbitrary  flgafe  without  the  consent  of  the  respond- 
ent.    Since  complainant's  records  did  not  disclose  the  sales  of 
the  repacked  tomatoes  from  the  cars  in  question,  it  was  impossible 
to  arrive  at  the  amovint,  if  any,  due  complainant  as  a  deficit. 
The  complaint  was  therefore  dismissed. 

2.  Respondent's  counter  complaint  for  $300  was  not  supported 
by  sufficient  facts  to  show  that  he  had  actually  been  damaged  in 
any  amoujit.     The  record  did  not  show  that  the  tomatoes  v/ould  have 
brought  the  price  on  the  New  York  market  alleged  by  respondent. 
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S-1965,  August  1,  1938,  Docket  2785:  (S.P.) 

WESTERN  FRUIT  GR0\^RS,_INC_^,_L0S_AITGSIES^  OALlI.jv^^  J._F^  SANSON. 
&  SONS.^  CIEVE_LAN'P,_OHIO. 

Violation  charged:    Unjustified  rejection 
of  a  carload  of  prams. 

Principal  2oi^is_involved:    B-ayer  "bo-und  "by 
action  of  broker  as  its  agent;  complainant 
must  prove  delivery  as  alleged  and  that 
rejection  was  without  reasonable  cause. 

Order:    Complaint  dismissed 

O^otMne  of  Facts 

On  J-ane  21,  through  an  exchange  of  wires,  a  broker  negoti- 
ated the  sale  by  complainant  to  respondents  of  one  carload  of  U.S. 
No,  1  American  Beauty  plums  at  $1  per  crate  or  $1050,  f.o.b. 
California  shipping  point,  if  wired  shipping  point  inspection 
certificate  v/as  satisfactory.'    D-aring  the  evening  of  the  same  day 
complainant  wired  the  broker:     JUST  RECEIVED  GO"^/ERiJMSNT  INSPECTION 
CERTIFICATE  SHOWS  AS  FOLLOWS:    PACKED  TIGHT  COUIBimTION  COLLARS 
AND  SHIMS  IN  BASKET  PACK  FAIRLY  UNIFORM  CONFORI^S  TO  DESCRIPTION 
PLUlvIS  MOSTLY  HARD  imTi  FIPJvI  GENERALLY  TOLL  FORI\£ED  FULL  STRAW  COLOR 
IN  ADDITION  MOST  SHOW  TRACE  TO  HALF  RED  COLOR  USOi®  STANDARD  PACK 
***.     One  of  respondents  testified  that  on  examining  this  telegram, 
which  was  shown  to  him  on  the  morning  of  J-ane  27,  he  thought  it 
showed  more  color  than  desired  and  therefore  declined  to  accept  the 
car  as  confirmed.     The  broker  then  wired  complainant:  SANSON 
ADVISED  DOES  NOT  LIKE  GOVERl^^lffilNT  INSPECTION  THEREFORE  CANCEL  UNLESS 
YOU  WISH  CONFimi  USOICB  ARRIVAL  ***    ADVISE.     Complainant  replied 
immediately  to  the  effect  that  shipment  met  contract  requirements 
and  that  respondents  would  have  to  take  it.    Respondents  claimed 
that  when  told  of  complainant's  refusal  to  confirm  U.S.  No,  1 
arrival  the  broker  was  told  they  didn't  want  the  car  at  all  and 
that  when  the  broker  advised  he  would  wire  complainant  again  in  an 
effort  to  get  confirmation  "U.  S.  No.  1  delivered  Cleveland"  he 
was  told  again  that  they  did  not  want  the  car.    The  broker,  however, 
testified  that  respondents  in  no  way  indicated  that  the  agreement 
would  be  unsatisfactory  on  a  delivered  basis  and  he  thereafter  wired 
complainant  concerning  the  shipment  and  compla.inant  confirmed  it  on 
the  basis  of  U.S.  No.  1  arrival.     Shipment  was  made  from  California 
loading  point  and  arrived  at  Cleveland  on  Jiuie  26,  when  it  was 
refused  by  respondents  on  the  gro'and  it  had  not  been  p'orchased. 
Resale  at  auction  res'alted  in  proceeds  of  $570.55,  which  failed  to 
eq-oal  the  contract  price  by  $459.45,  which  complainant  sou^t  to 
recover. 
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H.uling_incraded  in_Decis_ion 

Respondents  were  bound  "by  the  action  of  their  agent  in 
confirming  the  subsequent  contract  which  provided  for  delivery 
of  U.S.  Ho.  1  plums  at  Cleveland,  Ohio.     Coraplainant,  however, 
failed  to  prove  that  U.S.  No,  1  pl-oms  were  delivered  at  Cleveland, 
Ohio,  jiiid  that  the  respondents'  rejection  was  v/ithout  reasonable 
cause.    The  complaint  was  therefore  dismissed. 

S-1967,  Augast  1,  1938,  Docket  2431:  (S.P.) 

TPvACY  miffiOI  FRUIT  CO^,  SALINAS^  CALIF. _v^  S._LAND0'1  FRUIT  & 
PRODUCE  C0^,_INC^,JvSW_HAm^  COM. 

Violati^on  charged:    Failure  truly  and 
correctly  to  account  for  two  carloads 
of  grapes. 

Principal  point^  involved:     Twenty-fo-or  hour 
period  does  not  begin  to  ran  "until  car 
placed  by  carrier  where  inspection  can  be 
reasonably  made. 

Order:     Complaint  dismissed 

O-atHne  of _Fact_s 

On  or  about  October  5,  1935,  respondent  placed  its  order 
for  the  p-archase  in  interstate  commerce  of  10  carloads  of  U.S. 
No.  1  Juice  Ivluscat  Grapes  and  thereafter,  oii  or  about  October  10, 
placed  an  order  for  an  additional  4  carloads  of  U.S.  No.  1  Juice 
Grapes,  aX  90(p  per  lug  delivered  to  respondent  at  New  Haven, 
Conn.    Two  carloa,ds  of  these  fo-orteen  covered  by  this  complaint 
were  in  the  Silver  Street  yard  at  New  Haven  at  about  6  a.m. 
October  17,  but  one  car  was  located  "under  a  bridge  while  the 
other  car  v/as  on  a  switching  track  and  neither  of  these  locations 
afforded  respondent  an  opport"anity  to  m.ake  with  safety  a  satis- 
factory inspection.     The  carrier  notified  respondent  of  arrival 
by  ma,iling  a  postcard  which  respondent  received  at  about  9  a.m. 
October  18  and  the  two  cars  were,  at  abo"at  8:30  a.m.  that  date, 
placed  on  a  track  "ased  for  switching  purposes.    Respondent  made 
inspection  while  the  cars  were  there  and  at  about  11:30  a.m. 
that  day  notified  the  broker  representing  complainant  that  the 
grapes  were  not  of  the  kind  and  q^oality  ordered  and  that  respond- 
ent wo"ald  not  accept  them.     Complainant  maintained  that  respond- 
ent's rejection  was  not  made  within  24  ho'urs  and  therefore  the 
grapes  must  be  considered  as  accepted  by  respondent. 
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Copies  of  Federal  inspection  certificates  "based  on  in- 
spection made  at  New  Haven,  October  18,  attached  to  and  made  a 
part  of  respondent's  answer,  appeared  to  have  been  issued  on  an 
inspection  to  determine  condition  only.     The  inspector  certified 
that  the  Muscat  Grapes  were  fairly  well  to  well  attached,  ifo  or 
less  shattered,  most  berries  fairly  firm  to  firm,  many  soft  and 
weak,  averag-ing  3ffc  to  6fo  crushed  berries,  1%  decay,  and  in  most 
lugs  in  one  car  and.  in  many  Tags  in  the  other  car  contents  were 
wet . 

Rulings  included_in  Depisipn 

1.  -he  grapes  did  not  conform  to  complainant's  warranty. 
U.S.   Standards  for  European  grapes,  including  Juice  Muscat  Grapes, 
provide  that  U.S.  No.  1  Juice  Grapes  shall  consist  of  hunches  of 
well  developed  berries         which  are  not  weak,  loose  at  capstems, 
shattered,  split,  crushed,  or  wet;    which  are  free  from  *** 
mould  or  decay  ***.     It  is  further  provided  that  in  order  to 
allow  for  variations  incident  to  proper  handling,  not  more  than 
lOfo  by  weight  of  the  grapes  in, any  container  may  be  below  the 
requirements  of  the  grads,  and  not  more  than  5^  by  weight  may  be 
seriously  damaged,  but  no  more  than  2fo  m.ay  be  affected  by  decay. 
It  will  therefore  be  seen  that  while  the  Federal  inspector  did 
not  determine  the  grade  of  the  grapes  he  did  certify  to  facts, 
which  indicate  that  at  destination  more  than  lOfo  v/ere  below  the 
requirements  for  the  grade,  and  in  one  car  more  than  5^  of 
M-ilscat  variety  were  seriously  damaged,  and  that  the  grapes  were 
not,  in  fact,  at  the  time  of  inspection  Grade  U.S.  No,  1  Juice 
Grapes. 

2.  The  obvious  p'orpose  of  regalation  1,  section  3,  paragraphs 
11  and  12,  is  to  give  the  buyer  a  reasonable  opportunity  to  in- 
spect the  produce  so  as  to  determine  whether  it  conforms  to  the 
seller's  warranty.     The  buyer  may  have  not  to  exceed  24  hours  to 
make  s^ach  inspection,  or  to  apply  for  a  Federal  inspection.  The 

24  ho'or  period  does  not  begin  to  run  until  the  carrier  has  placed 
the  car  at  some  point  where  the  inspection  can  be  reasonably 
made.     It  was  not  shown  in  the  instant  case  that  respondent 
hindered  the  carrier  in  placing  the  cars  for  inspection,  or  that 
respondent  had  issued  any  general  instructions  which  operated  to 
that  effect.    Respondent's  notice,  of  rejection  of  the  two  car- 
loads was  made  within  24  ho-ors  after  receipt  of  notice  of  arrival 
and  placeraent  of  the  cars  where  they  could  bo  adequately  and 
reasonably  inspectod.    The  complaint  was  therefore  dismissed. 
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S-1970,  August  4,  1938,  Docket  2944:  (Hearing) 

ELpR  G._PORTER,_CAYWOOD^  &Oipp]RG_BpTHERS , _WEW_YORX , 

N,Y. 

Violation  charged:  Failure  truly  and 
correctly  to  acco'ont  for  truckloads 
of  grapes  handled  on  consignment. 

Principal  p_oi.nt  involved!     Secretary  of 
Agriculture  is  v/ithout  jurisdiction 
when  contract  is  not  entered  into  in 
interstate  comraerce. 

Order:     Complaint  dismissed. 

Out^li.ne  of  Facts 

During  the  last  week  of  October,  1937,  complainant  con- 
signed five  truck  shipments  of  Concord  grapes  to  respondents  who 
were  to  sell  them  on  consignment  at  or  above  certain  prices 
specified  by  the  complainant.    Respondents  disregarded  complain- 
ant's instructions  concerning  the  prices  at  which  they  were  to  be 
sold  and  this  proceeding  was  brought  to  recover  the  s^om  of  the 
differences  betv/een  the  minimum  prices  and  the  prices  at  which 
the  grapes  were  sold,  as  evidenced  by  the  acco-onting  rendered 
by  respondents;    namely,  $133.88. 

Ruling_in eluded  inJDecision 

It  was  -onnecessary  to  give  consideration  to  complainant's 
claim  for  damages  since  it  appeared  from,  the  evidence  adduced  at 
the  hearing  that  both  complainant  and  respondents  live  in  the 
State  of  New  York,  that  the  grapes  which  were  the  subject  of  the 
contract  were  grown  in  New  York,  and  that  it  was  not  contemplated 
that  they  v/ould  move  interstate.     Complainant  testified  at  the 
hearing  that.it  was  his  -understanding  that  because  of  a  temporary 
detour  they  were  transported  for  some  distance  through  the  State 
of  -Pennsylvania.    Respondents  waived  proof  of  such  movement,  but 
there  was  no  showing  that  the  parties  anticipated  shipment  out- 
side of  the  State  of  New  York  when  the  contract  was  entered  into 
and  no  definite  evidence  that  the  grapes  did  leave  the  State. 
It  was  doubtful  whether  jurisdiction  could  be  conferred  by  such 
waiver,  but  the  contract  could  not  be  said  to  have  been  entered 
into  in  interstate  commerce  within  the  meaning  of  that  term  as 
used  in  the  Perishable  Agricult-oral  Commodities  Act,  1930,  as 
amended,  and  the  Secretary  of  Agricult'ure  was  without  j-urisdiction. 
For  these  reasons  the  complaint  was  dismissed. 
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S-1973,  A-ag-ast  11,  1938,  Docket  2814:  (S.P.) 

pX  HARWITZ__&.Cg.^  MILWAUpE,_WISCONSlN_v^  SOUTH  TEXAS  PRODUCE 

co^ ,  Jmcailen^"texas 

Violation  charged:    Failure  to  deliver  a 
carload  of  grapefruit  in  accordance  with 
contract. 

Zri.i\ci£al  EOint.  involved :     Inspection  showing 
decay  a  week  after  arrival  of  fruit  did  not 
prove  fruit  not  "so-und  arrival"  in  view 
inspection  week  "before  arrival  showing 
fruit  so'ond  when  shipped. 

Order:    Complaint  dismissed. 

Oajtline  of  Facts 

On  or  ahout  February  16,  1937,  through  a  broker,  complain- 
ant purchased  from  respondents  one  carload  of  Texas  combination 
U.S.  No.  1  and  U.S.  No,  2  pink  Marshseedless  grapefruit  of  certain 
Specified  sizes,  at  the  f.o.b.  price  of  $1,45  per  box,  respond- 
ents guaranteeing  that  the  shipment  would  be  so'und  upon  arrival 
at  Milwaukee,  Wisconsin.     Thereafter  360  boxes  of  fruit  were 
shipped  from  McAllen,  Texas  and  arrived  at  Milwaukee  on  or  about 
February  19,  and  were  thereafter  unloaded  and  the  contract 
purchase  price  of  $522  was  paid  on  or  about  February  24,  unload- 
ing apparently  being  completed  two  or  three  days  later.  Complain- 
ant claimed  that  the  shipment  was  not  in  good  condition  upon 
arriva,l  and  sought  to  recover  $359.55,  but  failed  to  show  how 
it  arrived  at  that  s'om.     The  shipment  was  sold  by  complainant  for 
$630.45.    Against  that  s'am  complainant  set  up  $522  paid  to  respond- 
ents, freight  charges  of  $306,  cost  of  Government  inspection  of 
$4,  independent  inspection  of  $1,50,  and  demurrage  charges  of  $6, 
or  a  total  of  $839.50,  which  was  $209.05  in  excess  of  the  sum 
received  for  the  shipment.     Several  depositions  were  submitted 
by  complainant  to  show  the  quality,  condition  and  size  of  the 
grapefruit  at  destination  and  the  respondents  f-arnished  depositions 
to  show  that  the  fruit  was  sound  at  the  tim.e  of  shipment. 

Federal-State  inspection  at  McAllen  on  February  13,  showed 
that  the  grapefruit  grad.ed  "U.S.  Combination,  with  approximately 
45^  U.S.  No.  1  quality,"  "Stock  mature,  firm,  well  formed  to 
slightly  misshapen,  fairly  well  to  slightly  colored,  fairly  smooth 
to  slightly  rough  text'ure,  no  decay;     grade  defects  within  tolerance." 
Federal  inspection  of  275  boxes  on  February  26,  restricted  to  con- 
dition, showed  "Stock  is  firm.    Decay  ranges  from  2fo  in  some  boxes 
to  20^  in  others,  average  for  lot  approximately  13^;     decay  is 
Blue  Mold  Rot  in  various  stages,  generally  following  skin  bruises 
or  punctures." 
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H.-aling_inCiaded  ln_Deci.si.orj. 

There  was  no  positive  shov.'ing  of  the  quality  and  condition 
of  the  grapefruit  at  the  time  of  arrival  at  destination.  The 
Federal  inspection,  which  v/as  the  "best  evidence  suhmitted  by 
complainazit ,  was  not  secured  ^ontil  approximately  a  week  after  the 
shipment  arrived  at  destination  and  after  respondents  directed 
that  such  inspection  be  sec-ured.    This,  together  with  the  fact 
that  the  shipping  point  inspection  indicated  that  the  grapefruit 
was  so'und  at  the  time  of  shipment,  approximately  a  week  before 
arrival  at  destination,  led  to  the  conclusions  that  the  complain- 
ant failed  to  prove  its  case  and  the  complaint  was  therefore  dis'- 
missed. 

S-1975,  August  11,  1938,  Docket  2890:  (S.P.) 

T.E.STEPKSNSj.  EDIKBURG^  TEXAS  v._CHARIiES  TAXIN  CO^,_PHILAieLPHIA, 
PA.  "  ' 

.Violation  charged:     Failure  truly  and 
correctly  to  acco-ont  for  a  carload  of 
tomatoes. 

Princi^pal  poi,nt.s_invo Ived :  Respondent 
responsible  for  incorrect  sta,tement  made; 
no  valid  modification  of  contract  because 
based  on  incorrect  statement ;  contract 
price  not  sufficient  evidence  of  market 
value  because  not  reflecting  fluctuations; 
judicial  notico  taken  of  market  news  reports- 

Orcer:     Complainant  awarded  $60,13  plus  interest; 
publica,tion  of  facts;     by  s'absequent  order 
of  January  14,  1939,  complaint  dism.issed 
without  prejudice. 

Outline  of  Facts 

On  or  about  May  5,  1937,  respondent  p'orchased  from  complain- 
a^at  at  $770,35  f.o,b.  Sdinburg,  Texas,  one  carload  of  tomatoes, 
consisting  of  U. S,  No,  1  Trulyn  brand  at  $1.75  per  lug,  U.S.  No.  1 
Jakalak  brand  at  $1,90  per  lug  and  U.S.  No.  2  Vagabond  brand  at 
$1,15  per  lug,  shipped  from.  Texas  loading  point  on  May  1  and 
diverted  on  May  4  to  the  Baldwin  Pope  Marketing  Co.  at  St.  Louis, 
Mo.     Thereafter  the  car  v/as  diverted  to  respondent  at  Philadelphia, 
Pa. ,  whore  it  was  accepted.    Respondent  remitted  to  complainant 
only  the  s-um  of  $240,28. 
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Respondent  admitted  the  purchase  hut  contended  that 
complainant  "represented  that  the  said  tomatoes  were  of  fine 
q-oality  and  that  they  were  not  ripe";     that  respondent, 
pursuant  to  a  telegraphic  report  from  the  Baldwin  Pope  Marketing 
Go. ,  to  the  effect  that  inspection  of  the  tomatoes  at  St.  Louis 
"showed  75^  ripe  and  t-orning",  advised  complainant  that  the 
rospondont  was  unwilling  to  accept  the  tomatoes  sjid  that  complain- 
ant agreed  '-pon  a  modification  of  the  original  contract  of  sale;  . 
that  -ondcr  such  modification  complainant  directed  respondent  to 
pay  the  draft  and  sell  the  tomatoes  for  the  acco"ant  of  complain- 
ant, aad  that  any  difference  would  he  adjusted. 

Federal-State  of  Texas  inspection  certificate,  dated  Liay  1, 
certified  the  Jakalak  and  Trulyn  hrands  as  U.S.  No,  1  and  the 
Vagahond  hrand  as  U.S.  No.  2.     Federal  appeal  inspection  at 
Philadelphia,  on  May  10,  reversed  the  shipping  point  inspection 
as  to  the  grade  of  the  Jakalak  and  Trulyn  hrands,  'but  sustained 
it  as  to  the  grade  fixed  for  the  Vagahond  hrand.     The  appeal 
inspectors  certified  that  "in  most  lugs"  containing  Trulyn  and 
Jakalak  hrands,  there  were  "8^  to  12^,  some  20fo  to  ZOfo  defects, 
chiefly  scars,  puffy,  some  insect  or  mechanical  injury;"  that 
"in  'vagahond  hrand'  stock  free  from  decay  averages  5fo  turning, 
55fo  ripe  and  firm  and  40^  ripe  and  soft;  ***    In  most  lugs  20fo 
to  ZOfo  decay,  many  4^  to  Sfo,  few  none.  ***    In  most  lugs  1/3 
to  practically  all  of  tomatoes  show  slight  to  severe  shriveling. 
In  'Trulyn'  and  'Jakalak'  hrands  stock  free  from  decay  averages 
10^  mature  green,  35^  t'orning,  35/b  ripe  and  firm  and  20fo  ripe  and 
soft;    ifo  decay." 

Rulings  included__in  Decision 

1.    With  reference  to  the  alleged  modification  of  the 
original  contract  of  sale,  respondent  had  the  h-urden  of  proof. 
It  appeared  from  the  evidence  that  respondent  reported  to  complain- 
ant that  an  inspection  of  the  tomatoes  at  St.  Louis  disclosed 
that  they  were  75^  ripe.    A  Federal  appeal  inspection  made  after 
arrival  of  this  shipment  at  Philadelphia  disclosed  that  the 
Vagahond  hrand  was  95^  ripe  hut  that  the  Trulyn  and  Jakalak 
hrands  were  only  55fh  ripe.     It  was  clear,  therefore,  that  the 
representation  made  hy  respondent,  to  the  effect  that  inspection 
at  St.  Louis  disclosed  that  the  tomatoes  were  75fo  ripe,  was  not 
a  correct  statement  of  the  fact.     Respondent  clearly  showed  that 
the  misstatement  of  fact  was  not  intentional  hy  suhmitting  as 
respondent's  exhihit  a  telegram  from  the  Baldwin  Pope  Marketing 
Co.  which  stated  that  the  tomatoes  wore  75^  ripe  and  turning. 
However,  even  though  respondent  was  ahle  to  show  that  the  incorrect 
statement  was  hased  on  information  received  from  the  Baldwin 
Pope  Marketing  Co.,  responsihility  for  such  statement  co-old  not 
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"be  avoided,  as  complainant  was  not  advised  as  to  the  source  of 
the  information.    On  the  contrary,  the  statement  was  made  "by 
respondent's  representative  as  a  statement  of  fact  and  the 
respondent  must  accept  responsibility  for  it.     J"urthermore,  the 
record  did  not  clearly  show  the  position  of  the  Baldwin  Pope 
Marketing  Co. ,  in  this  transaction,  and  whether  it  was 
authorized  to  make  an  inspection  and  report  to  respondent  as 
to  the  ripeness  of  the  tomatoes  in  question.    The  record  further 
showed  that  complainant,  as  a  condition  to  the  alleged  modifi- 
cation of  the  t2«jatract ,  demanded  that  the  respondent  pay  the 
draft,  which  respondent  failed  to  do.    It  was  concluded  that 
there  was  in  fact  no  valid  modification  of  the  contract,  because 
it  was  induced  by  an  incorrect  statement  of  fact,  and  that  the 
respondent  failed  to  comply  with  all  the  conditions  imposed 
under  the  alleged  modified  contract.    The  original  contract 
would  therefore  control  the  respective  rights  and  duties  of 
the  parties. 

2.     Complainant's  allegation  that  the  contract  was  made 
expressly  on  the  basis  of  a,  shipping  point  inspection  certifi- 
cate was  denied  by  respondent.     In  the  absence  of  other  evidence, 
it  was  concluded  that  the  contract  called  for  tomatoes  of  certain 
specified  grades.    The  appeal  inspection  cortificate  conclusively 
showed  that  the  tomatoes  were  not  of  the  grade  originally 
specified.     Therefore,  complainant  failed  to  ship  tomatoes 
which  met  contract  specifications.     However,  respondent  accepted 
and  resold  the  tomatoes,  thereby  becoming  liable  to  complainajit 
for  the  full  contract  purchase  price  less  any  damage  incurred 
by  reason  of  complainant's  breach  of  contract.    The  market 
value  of  the  tomatoes  delivered  was  $551.90,  the  gross  amo'unt 
realized  by  respondent  from  the  sale  thereof.    The  only  evidence 
of  the  value  of  the  cominodity  which  should  have  been  delivered 
was  the  contract  price.    Normally,  this  woidd  not  be  s'ufficient 
evidence  of  the  m.arket  value,  because  it  did  not  reflect  the 
fluctuations  in  market  prices.    However,  judicial  notice  was 
taken  of  market  news  reports  issued  by  the  Department  of  Agri- 
culture which  disclosed  that  the  market  prices  of  Arkansas 
tomatoes  on  the  Philadelphia  market,  during  the  period  in 
question,  remained  practically  -unchanged.    Therefore,  it  was 
evident  that  the  damage  suffered  by  respondent  was  occasioned 
by  the  defectiveness  of  the  commodity  delivered  and  not  as 
a  result  of  any  decline  in  the  market.     It  was  concluded  that 
respondent  was  damaged  as  a  result  of  complainant's  failure  to 
deliver  tomatoes  which  complied  with  contract  specifications 
in  the  amo-ont  of  $469,94,  the  difference  between  $1,121.84,  the 
contract  price  including  freight,  and  $651.90,  the  market  value 
of  the  comm.odity  actually  delivered.    This  damage  might  properly 
be  set  -ap  in  diminution  of  the  contract  purchase  price  of  $770.35, 
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leaving  a  balance  of  $300.41.     The  record  showed  that  respondent 
remitted  to  complainant  $240.28,  after  deducting  $60,13,  consist- 
ing of  $45,63  representing  selling  charges,  $5.50  representing 
inspection  fees,  $7  representing  terminal  charges,  and  $2 
representing  demurrage.    The  amount  of  $50,13  for  these  expenses 
was  not  properly  assessable  against  the  complainant  under  the 
original  contract  of  sale  and  complainant  was  therefore  awarded 
that  ajno'ont  plus  interest. 

3.     It  appeared  from  the  record,  as  evidenced  by  the 
verified  answer  and  the  affidavit  of  Edward  Taxin,  that  during 
the  times  and  dates  referred  to  in  the  complaint,  Charles 
Taxin  and  Edv/ard  Taxin  were  operating  as  a  partnership  engaged 
in  the  business  of  buying  and  selling  perishable  agric-altural 
commodities  as  a  commission  merchant,  dealer,  and/or  broker, 
•andcr  the  name  of  Charles  Taxin  Company,  although  the  records 
of  the  Department  of  Agriculture  did  not  disclose  that  they 
were  licensed  to  operate  as  a  partnership.     The  records  of 
the  Department,  at  the  time  of  the  transaction  in  question, 
showed  that  Charles  Taxin  was  licensed  -under  the  act  to  operate 
as  an  individual.    By  operating  as  a  partnership  without  a 
license,  Charles  Taxin  and  Edward  Taxin  violated  section  3(a) 
of  the  act. 

Reconsiderati^on 

Upon  respondent's  request  for  reconsideration  the  above 
order  was  revoked  and  the  entire  record  reopened.  Subsequently 
complainant  filed  a  motion  to  dismiss  the  complaint.  Complaint 
was  disr.iissed  without  prejudice  by  order  of  January  14,  1939. 
Respondent  then  filed  application  for  reconsideration  of  the 
dismissal  order  because  the  complainant  had  or  expected  to 
prosecute  the  same  cause  of  action  in  the  State  Court  of  the 
State  of  Texas.     The  general  rule  is  that,  a  complainant  has 
control  over  his  complaint  and,  as  a  matter  of  right,  may  dismiss 
the  complaint  at  certain  stages  of  the  proceeding;     that  there- 
after, it  is  within  the  scond  discretion  of  the  court  to  dis- 
miss, upon  com.plainant ' s  application,  but,  in  the  absence  of 
a  counter-claim,  complainant  is  ordinarily  granted  the  right 
to  dismiss,  although  costs  may  sometimes  bo  assessed  in 
recognition  of  statutory  requirements  or  rules  of  court.  In 
an  equity  case  the  court  held  that  the  prospect  of  fut'orc 
litigation  was  not  s-ufficient  cause  to  deny  the  complainant's 
application  to  dismiss.    Respondent's  application  was  denied. 
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S-1981,  Au^ast  27,  1938,  Docket  2758:  (S.P.) 

STEEL  CITy_FRUIT_CO.^  INC.^  PITTSBURGH^  PA_^  v._DEAS01  &  MOOEE. 
BAppLL^  S.C. 

Violation  charged:     Failure  truly  and 
correctly  to  acco^ont  for  a  deficit  in- 
curred in  selling  two  carloads  of  cajita- 
loupes  on  consignment. 

Princi;£al  2oi.njts_invo.lved:    Wire  to  consignor 
reading  "can  handle  advantage"  equivalent 
to  guaranteed  advance;     testimony  as  to 
previous  relations  supports  complainant's 
contentions. 

Order:    Complaint  dismissed. 

Outline  of_Fact_s 

On  July  2,  1937,  respondents  consigned  two  carloads  of 
cantaloupes  packed  in  standard  and  two-thirds  crates,  to  he  sold 
hy  complainant  for  respondents'  acccant,  upon  which  complainant 
advanced  $495.25,  the  transaction  being  consummated  through  an 
exchange  of  telegrams  between  the  parties,  the  pertinent  portions 
of  which  were  as  follows: 

STEEL  CITY  FRUIT  CO.     -CAN  YOU  HAITOLE  GOOD  QUALITY 
CANTALOUPES  LOADING  FRIDAY  AND  SATURDAY  PROFITABLE 
TO  US  COSTING  US  STANDARD  CRATES  SEVENTY  CSOTS  T^VO 
THIRDS  CRATES  FIFTY  CENTS  STOP  WILL  YOU  WIRE  US 
ADVANCE  SIXTY  CENTS  ON  STANDARDS  FORTY  CENTS  ON 
TWO  THIRDS  **  DEASON  &  MOORE 

DEASON  &  MOORE  ***  CAN  HANDIE  ADVANTAGE  TWO  CARS 
DAILY  IF  QUALITY  PACK  GOOD  ADVISE  IF  TIISSE  ARE 
WRiVPT  WILL  jlDVANCE  bO<p  STANDARDS  40^  TWO  THIRDS 
***  STEEL  CITY  FRUIT  CO. 

STEEL  CITY  FRUIT  CO.  ***  YOU  ADVANCE  FIFTY  HVE  CENTS 
STANDARD  FORTY  FIVE  CENTS  TWO  THIRDS  STOP  YOU  CAN 
WIRE  US  $495.25  ***  DEASON  &  MOORE 

DEASON  &  MOORE  ***  ANSWERING  OICAY  WILL  TAKE  TWO  CARS 
TODAY  ***  WIRED  FUNDS  WESTERN  UNION  ***  STEEL  CITY 
FRUIT  CO. 

Complainant  accepted  the  cantaloupes  and  in  selling  them  incurred 
a  deficit  of  $440.08,  after  making  all  deductions  for  freight, 
inspection,  -onloading,  commission,  and  the  amo'ont  advanced,  for 
which  amo'ant  this  proceeding  was  brought. 
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Respondents  contended  that  the  cantaloupes  were  shipped 
upon  a  g-aaranteed  advance  of  $495.25,  and  that  if  complainant 
failed  to  realize  a  sufficient  amo-ont  to  cover  said  advance, 
freight,  commissions,  etc.,  the  loss  was  to  he  "borne  "by  complain- 
ant -under  the  contract. 

Ruling_included  in_Decision 

Respondents  shipped  the  two  carloads  to  complainant  in 
reliance  upon  complainant's  statement  that  it  could  handle  the 
shipments  to  the  advantage  of  the  respondents.     The  statement 
of  complainant,  "Can  handle  advantage",  in  response  to  respond- 
ents' inquiry,  "can  you  handle  ***  profitably  to  us  ***"  ,  was 
in  effect  a  warranty  that  complainant  could  sell  the  cantaloupes 
in  question  at  a  price  eq'oal  at  least  to  the  amount  of  the 
advance.     Complainant,  "by  making  such  a  representation  to 
respondents  ho-and  itself  to  ass'ome  the  risk  of  loss  if  the 
commodity  sold  for  an  amount  less  than  that  advanced.  Thus, 
the  effect  of  the  warranty  arising  out  of  the  exchange  of 
telegrams  "between  the  parties  was  the  same  as  if  the  parties 
had  used  the  terms  "guaranteed  advance."    The  loss  suffered 
"by  complainant  was  the  result  of  its  own  failure  to  fulfill  its 
contract.     This  conclusion  was  f-orther  supported  "by  the  'on- 
contradicted  testimony  of  B.  S.  Moore,  Jr. ,  who  testified  that 
a  representative  of  complainant  called  upon  respondents  in  1935 
in  regard  to  the  shipment  of  produce  to  the  complainant  and  was 
advised  that  respondents  shipped  on  guaranteed  advances  only. 
Complainant's  representa,tive  agreed  to  such  terms  and  respond- 
ents for  a"bout  two  years  shipped  various  amo'unts  of  agricultural 
commodities  to  complainant,  all  of  which  were  made  on  guaranteed 
advances.     The  a'bove  mentioned  telegrams,  when  read  in  the  light 
of  this  testimony,  clearly  indicated  that  respondents,  in  in- 
quiring of  complainant  if  it  co-old  handle  cantalo'apes  profitably 
to  them,  giving  the  cost  price  and  requesting  an  advance,  were 
seeking  to  guarantee  themselves  against  loss  to  the  extent  of 
the  requested  advance.     In  view  of  the  prior  transactions 
between  the  parties,  complainant  co-uld  not  have  reasonably 
interpreted  the  telegrams  otherwise.     The  complaint  was  dis- 
missed. 

S-1987,  August  31,  1938,  Docket  2844:  (Hearing) 

AMERICAN_FRUIT_GE0PRS_^  PC^ . _ZR1S(2U1  ISLE^  MAINE  v._NICHOLAS 
MJD  ERNEST_PEPE._trading_as  IJICHOLAS  PEPE^  |EW  YORK_^  N.Y. 

Violatj^on  charged:     Unj'ustified  rejection  of 

a  carload  of  potatoes. 
Principal  po^nt^  involved:    When  contract  is 

denied  by  one  party  its  cons'umm.ation  m'ust 

be  definitely  proved. 
Order:     Complaint  dismissed. 
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Oa^line  of_Fact_s 

On  or  about  Jan-oary  28,  1937,  complainant's  New  York 
representative  attempted  to  negotiate  a  sale  in  interstate 
commerce  oi"  a  carload  of  potatoes  to  respondents.    He  contended 
that  the  sale  was  cons'Oininated  and  that  on  "behalf  of  complainant 
he  immedic.tely  mailed  a  standard  confirmation  of  sale  to  respond- 
ents.    The  carload  was  shipped  from  loading  point  in  Maine  to 
New  York,  N, Y.  ,  where  it  v/as  tendered  to  and  refused  hy  respond- 
ents, v?ho  contended  that  they  never  p'orchasod  it.     Resale  was 
made  for  $659.70,  which  failed  to  equal  the  s-ora  for  which 
complainant  claimed  to  have  sold  it  to  respondents  "by  $166.30, 
for  which  amount  compla.inant  asked  for  an  award. 

Ruling included  ln_Deci,si^on  . 

The  record  failed  to  contain  a  confirmation  signed  hy 
anyone  connected  with  the  respondents'  firm,  and  the  hroker  was 
unahle  to  f'oxnish  positive  proof  that  a  copy  was  placed  in  the 
mail  addressed  to  respondents,  who  denied  ever  having  received 
such  confirmation.     Since  complainant  failed  to  prove  that  a 
copy  of  the  standard  confirmation  of  sale,  or  other  memoranda, 
fully  setting  forth  the  alleged  contract  of  sale,  was  delivered 
to  respondents,  a.nd  failed  to  otherwise  prove  that  the  sale 
was  cons'ommatGd  as  alleged  in  the  complaint  and  positively 
denied  "by  respondents,  the  complaint  was  dismissed. 

S-1989,  August  31,  1938,  Docket  2821:  (S.P.) 

FLORIDA  CITRysj;XCHMGE,_TAMPA_,.  FLORIDA  v._V^FAMULARO  &  SONS, 
EENVER_,_  COLORADO. 

Violation  charged:    Unjustified  rejection 
of  a  carload  of  grapefruit. 

PrJ^ncipal  poi^nt_  involved :     Change  in  terms 
of  original  contract  must  he  proved  to 
"be  hy  agreement  of  ^oth  parties. 

Order:     Complaint  dismissed. 

Outli_ne  of_Fact_s^ 

On  or  ahout  September  17,  1936,   through  a  "broker,  complain 
ant  sold  to  respondent  one  carload  of  Florida  Marshseedless 
Grapefruit,  approximately  55^  to  60^  Sealdsweet  (U.S.  No.  1) 
"balance  Morjuce  (U.S.  No,  2),  approxim.ately  20^5  size  126s, 
"balance  64s  to  96s,  heavy  80s-96s,  good  q-aality  and  pack,  at 
$2.25  f.o.b.  shipping  point  for  Sealdsweet  and  $2  f.o."b.  for 
Morjuce,  shinment  to  "be  made  Septem"ber  18  or  19,  as  set  forth 
in  the  Standard  Memorandum  of  Sale.     Shipment  was  made  from 


-  523  - 


Lake  Alfred,  Florida  to  respondent  at  Denver,  Colorado  where  the 
car  arrived  Septein"ber  25,  and  was  rejected  "by  respondent  for  the 
reason  that  the  fruit  did  not  comply  with  the  size  specifications 
of  the  contract.    Resale  was  made  to  a  Denver  firm  at  $3.50  for 
Sealdsweets  and  $3.25  for  Morjuce,  delivered,  or  net  proceeds 
of  $666.95.     Complainant  asked  for  an  award  of  $196.80,  the 
differonco  "between  the  original  contract  price  of  $863.75  and 
the  net  proceeds  of  the  resale. 

On  September  21,  "by  wire,  complainant  advised  the  broker 
of  the  shipment  and  requested  quick  confirmation  giving  the  sizes 
as  64  to  126s  14  -  29  -  165  -  174  -  0  -  18,  indicating  that  there 
were  only  18  boxes  of  126s  in  the  shipment  of  400  boxes,  or, 
in  other  words,  approximately  dfo  instead  of  20^  as  required  by 
the  memorand'um  of  sale.     On  September  21,  the  broker  wired 
"Satisfactory  Famularo  your  Alfred  242."     Complainant  claimed 
that  the  terms  of  the  original  contract  of  sale  were  changed 
by  respondent  approving  the  sizes  quoted  in  complainant's 
telegram  to  the  broker  on  September  21.     However,  it  was  admitted 
that  no  amended  Meraorand"um  of  Sale  was  issued  and  no  letter 
confirming  any  such  variation  from  the  terms  of  the  original 
contract  was  sent. 

Depositions  of  three  members  of  the  broker's  staff  were 
submitted,  testifying  that  respondent  was  informed  of  the 
contents  of  com.pl a^i nant '  s  wire,  and  that  respondent  did  not  object 
to  the  sizes  contained  in  this  shipment  at  that  time.  Respond- 
ent submitted  his  own  deposition,  together  with  that  of  two  of 
his  employees,  in  which  they  testified  that  respondent  was  not 
advised  of  the  fact  that  the  car  did  not  contain  sizes  as  re- 
quired by  the  Memorandum  of  Sale  "until  the  shipment  arrived  in 
Denver  on  September  25,  when  the  broker  furnished  respondent 
with  the  manifest  of  this  shipment. 

Ruling_incruded  i.n_D_eci,si.on 

Respondent  did  not  reject  the  grapefruit  without  reasonable 
cause.     Complainant  failed  to  establish  that  the  terms  of  the 
original  contract  were  changed  by  agreement  and  failed  to  es- 
tablish that  it  offered  for  delivery  grapefruit  which  met 
contract  requirements. 
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S-1991,  Septemlser  12,  ].938,  Docket  2896:  (3.F.) 

SYEACUSS  FHUiT_co^^_iNC^,_SYSACySE,  N^Y^  v.  ,?I0^R_V1GSTABI^ 
exchange]^  n3C._^  LOS  an<Pi^es,_calif." 

Violation  charged:     FaiTare  to  account 
for  alleged  allowance. 

Fri.nciT>al  Soi^iiS-iU'^P-l^!!®^ !  Acceptance 
and  resale  of  produce  "by  buyer  created 
liability  for  agreed  purchase  price, 
regardless  of  alleged  condition  of 
produce  at  time  of  delivery; 
complainant  must  prove  terms  of  subse- 
quent agreement  covering  amount  of 
allowance  granted. 

Order:  ,  Complaint  dismissed. 

Outline  of  Facts 

On  February  27,  1S37,  thro^agh  a  broker,  respondent  sold 
to  com.plainant  one  carload  of  mixed  vegetables  (cauliflower, 
sprouts,  chicory  and  broccoli)  for  a  total  net  price  of  $683.10, 
the  printed  form  of  invoice  containing  the  phrase  "Acceptance 
shipping  point  final."     Shipment  was  made  on  February  27  from 
Los  Angeles,  California  to  Syracuse,  W.Y. ,  where  the  vegetables 
arrived  on  Ivlarch  8.     Complainant  claimed  that  inspection  dis- 
closed nm-iorous  defects  as  to  quality  and  condition  and  that 
respondent  agreed  to  an  allowance  of  $133. 90,  to  bo  paid  im- 
mediately Ma  tor  the  draft  in  the  full  amo'unt  of  the  contract 
purcha,se  price  had  been  paid,  but  that  respondent  paid  only 
$40,     Complainant  requested  an  av/ard  for  the  balance  of 
$93.90. 

Respondent  maintained  that  the  allowance  agreed  upon  was 
$40,  the  a,mo-ant  paid  to  complainant,  and  in  support  of  this 
contention  submitted  the  original  affidavit  of  an  employee 
setting  forth  the  substance  of  a  long  distance  telephone  conver- 
sation between  respondent  and  the  broker,  as  heard  on  an  ex- 
tension telephone  in  the  office  of  respondent,  to  the  effect 
that  the  allowance  of  $40  was  reluctantly  granted  by  respondent 
to  cover  all  claims  of  complainant,  and  a  copy  of  a  letter  from 
respondent  to  the  broker  enclosing  a  check  "covering  oJlowance" 
on  the  car. 

The  original  affidavit  of  the  broker,  attached  to  the 
complaint,  averred  substantially,  that  itemized  allowances 
totaling  3lo3.90  v/ere  made  by  respondent  to  deponent  "in  a 
long  distance  conversation"  and  that  the  complainant  was  there- 
after immediately  inform.ed. 
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Neither  party  availed  itself  of  the  privilege  of  sub-- 
Flitting  a  statement  of  facts,  depositions  or  other  corrol) orating 
testimony. 

Ruling_inc].ude_d  in_Deci.si.on 

l^he  ovidence  submitted  by  both  parties  established  the  fact 
that  there  v/as  an  acceptance  and  resale  by  complainant  of  the 
commodities  contained  in  said  shipment,  which  acts  created  a 
liability  for  pajTnent  of  the  agreed  prarchase  price  therefor, 
regardless  of  the  alleged  unsatisfactory  conditions  of  said 
commodities  at  the  time  of  delivery.    The  evidence  regarding 
the  amount  o,'''  the  allowance  was  contradictory.     Complaina.nt '  s 
proof  consisted  of  an  affidavit  of  the  broker  v/hlch  indicated 
that  the  allowance  was  to  be  $133.90.     Respondent's  proof 
consisted  of  a  letter  tra,nsmitting  the  check  for  $40  which 
clearly  showed  that  resrjondent  intended  the  payment  to  be  in 
full.     Complainant  accepted  the  check  and  cashed  it.  The 
affidavit  of  respondent's  bookkeeper,  who  claimed  to  have  heard 
the  conversation  between  respondent  and  the  broker,  stated  that 
respondent  agreed  to  an  allowance  of  $40.     'rnere  was  no  proof 
of  the  exact  damage  to  complainsjit  resulting  from  the  alleged 
defect  in  the  quality  of  the  commodities.     Thus  respondent's 
liability,  if  any,  must  be  measured  by  the  agreement.     The  burden 
of  proof  with  respect  to  the  terms  of  that  agreement  rested 
upon  complainant  and  a  careful  consideration  of  the  evidence 
led  to  the  conclusion  that  complainant  failed  to  show  that 
respondent's  liability  was  greater  than  the  $40  tendered  by 
respondent  as  full  payment  in  accord  and  satisfaction  of  the 
alleged  claim.     The  complaint  v/as  therefore  dismissed. 

S-1993,  September  10,  1938,  Docket  2878:  (S.?.) 

DSSEL-BOETTCipa  C0^,_VICT0EIA,  TpAS_v^  T.P.  BLAXS_&_BRO_j.,_INC.  , 
BOSTON^  M^SS. 

Zio.lation  charged:     Fai-lure  to  deliver  in 
accordance  with  contract  400  sacks  of 
potatoes. 

Principal  point  _involved:  Complainant's 

failure  to  establish  by  a  fair  preponderance 
of  evidence  its  claim  of  shortage  in  excess 
of  tolerance  for  shrinkage  necessitated 
dismissal  of  complaint. 

Order:     Complaint  dismissed. 
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Outline  of_Fact^ 

On  or  alDO'at  March  1,  1S37,  through  a  "broker,  respondent 
sold  to  complainant  one  carload,  400  sacks,  of  85%  U.S.  No.  1 
Maine  G-reen  Liountain  potatoes,  at  $2.55  per  100-lb.  sack, 
deliverod,  or  for  a  total  not  invoice  price  of  ^701.24,  after 
deducting  freight  and  car  rental  charges,  shipment  to  lie  made 
from  Boston,  ivls^ss.     The  car  in  question  had  "been  received  "by 
respondent  at  Boston  d'oring  Decem'ber,  1936  and  was  loaded  and 
shipped  from  Boston  on  or  a"bout  March  3,  "by  "boat  to  Galveston, 
Texas,  whero  it  v.'as  reloaded  into  a  car  and  then  moved  to 
Victoria,  Texas.     Complainant  claimed  that  upon  arrival  at 
destination  the  potatoes  v/eighed  only  34,267  l"bs.  ,  with  5,049 
lbs.  excess  shrinkage,  after  allowing  for  the  usual  2^  tolerance, 
as  the  result  of  which  they  failed  to  meet  the  kind,  grade  and 
quality  specified  in  the  contract  of  purchase  and  caused  complain- 
ant a  loss  of  $133.80,  the  difference  "between  the  value  had  they 
met  contract  specifications  and  their  market  value  at  the  time 
they  were  delivered  to  complainant.    Complainant  submitted  an 
affidavit  of  an  em.ployee  and  a  statement  "by  the  agent  of  the 
railroad  in  support  of  its  contention  as  to  weight. 

Respondent  maintained  that  at  time  of  delivery  to  the 
steamship  company  the  potatoes  weighed  100  l"bs.  net  per  sack, 
and  in  support  of  its  contention  submitted  affidavits  of  two 
of  its  eniplo:;'-oes  and  of  the  truckman  who  hauled  the  potatoes  to 
the  loading  dock. 

A  copy  of  a  letter  submitted  by  respondent,  dated  December 
28,  1937,  from  the  general  agent  of  the  steamship  company  stationed 
at  Boston,  advised  that  Federal  inspection  certificate  covering 
inspection  at  Boston,  stated:     "potatoes  are  firm       average  of 
6fo  dry  rot  decay  advanced  stages  m.ostly  late  blight  tuber  rot 
remainder  noist  type  F-asari-um  and  Bla,ck  log  tuber  rots.  Les5 
than  one  half  of  one  percent  soft  rot  apparortly  following 
freezing."     Fedei-al  inspection  certificate  dated  March  12,  cover- 
ing condition  on  arrival  at  Galveston,  read:     "Firm;  dry.  Dry 
rots  average  6fo,  range  from  4^^  to  Sfo  in  different  sacks;  mostly 
Late  Blight  Tuber  Rot.     In  a  few  sacks,  about  1/2  of  ifo  advanced 
wet  rot,  in  some  cases  following  old  freezing-injury  scattered 
in  sack.     An  average  of  5%  axe  crushed,  broken  or  badly  cracked; 
old  damage,  a,nd  fo-ond  in  end  of  sack."     Neither  of  the  Federal 
inspections  made  any  reference  to  loosely  filled  sacks  or  apparent 
shortage  ir;  weight. 

Ruling_included  ln__Deci.sior- 

It  vras  inc"ambent  upon  complainant  to  establish  its  case 
by  a  fair  preponderance  of  the  evidence.     Since  complainant  failed 
to  do  so,  the  complaint  was  dismissed. 
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S-1994,  Sect.  10,  1938,  Docket  2904:  (S.P.) 

R.H._DIETZ_&_CO.^  CHICAGO,_ILLIN0IS  v._AEE_GpLLBERG,_INC.  , 
YOmiGSTOTTlf^  OHIO. 

Iip.lation  charged:    Unjustified  rejection 
of  a  carload  of  v/atermelons . 

Principal  20i.nts_involved:    A  carload  of 
910  Tom  Watson  watermelons  constituted 
substantial  compliance  with  contract 
calling  for  28  Ih.  average;     to  collect 
damages  because  of  alleged /anjustified 
rejection  seller  must  prove  commodity- 
complied  with  contract  specifications. 

Order:    Complaint  dismissed. 

0;at.lihe  of  Facts 

On  or  about  June  25,  1937,  through  a  broker,  complainants 
sold  to  respondent  one  carload  of  watermelons  to  be  "28-pound 
Watsons  -  Usone  Red  Cutters"  at  $275  f.o.b.     Complainants  there- 
after diverted  a  carload  of  910  Tom  Watson  melons  which  had 
been  shipped  from  Qjaitman,  Ga.  ,  and  tendered  the  shipment  to 
respondent  at  Yo'Lingstown ,  Ohio.     The  melons  were  rejected  by 
respondent  for  the  alleged  reason  that  the  contract  specified 
28-pound  melons,  and  this  shipment  consisted  of  melons  which 
"actually  v/eighed  on    the  average  30  pounds"  and  that  there  was 
a  difference  in  co'ont  in  the  car.     Respondent  contended  that 
the  weight  and  co-ant  were  a  material  part  of  the  contract.  They 
were  resold  to  a  Yo-ungstown  com.pany  at  $200  delivered.  This 
purchaser  paid  the  freight  of  $203.17  and  demurrage  of  $13,  or 
the  total  sum  of  $216.17,  which  was  $16,17'  more  than  the  agreed 
resale  price,  and  complainants  reimb"arsed  the  purchaser  for  this 
deficit.     Complainants  therefore  asked  for  an  awaxd  of  the 
contract  price  of  $275  plus  the  deficit  of  $16.17,  or  $291.17. 
An  amendment  to  the  complaint  subseqjaently  filed  alleged  that 
complainajat  received  $14.52  from  the  carrier  and  the  claim  was 
redaccd  to  ^2276. 65. 

Rul ing_ inc I'lidc d  in_De  c i,sio n 

Records  on  file  in  the  B-areau  of  Agricultural  Economics 
show  that  a  carload  of  28-po-and  Tom  Watson  watermelons  contains 
from  900  to  1040  m.elons.    These  figares  are  obtained  from  reports 
of  Federal  inspection  made  during  the  pa.st  several  years  and  indi- 
cate that  the  shipment  here  "onder  consideration  substantially 
complied  with  the  contract  req-airement  for  28-pound  average  Tom 
Watson  watermelons.     Complainants  failed,  however,  to  submit  any 
proof  whatever  to  show  that  the  watermelons  here  -under  consideration 
were  U.S.  No.  1,  or  that  they  cut  red  at  shirjping  point  as  re- 
quired by  the  contract  -apon  which  this  proceeding  is  based.  Under 
these  conditions  it  was  held  that  complainants  failed  to  prove  that 
the  rejection  was  without  reasonable  cause,  and  the  complaint  was 
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S-1995,  Sept.  12,  1938,  Docket  2839:  (S.P.) 

IDAHO  PACKING  COHPORATION,^  LOCATE LLO,_IDAHO_v^  I1IKESS_BR0S.  , 
INC.^  |CAJSAS_CITY,_MO.   •  • 

Violation  charged:    Unjustified  rejection 
of  a  carload  of  potatoes. 

Princip^al  pol^i  involved:     To  prove  un- 
justified rejection  of  produce,  seller 
must  show  conclusively  that  produce  met 
contract  specifications. 

Order:     Complaint  dismissed, 

0-iitline  of  Facts 

On  or  alDout  January  7,  1937,  throufrh  a  broker,  complainant 
sold  to  respondent  one  carload  of  Idalio  Russet  coll  potatoes  at 
$1.95  per  hag  delivered,  or  for  a  total  net  invoice  of  $500.40 
after  deducting  freight  charges.     Shipment  was  made  from  Declo, 
Idaho  on  or  ahout  January  14,  and  the  car  was  diverted  "by 
complainant  to  respondent  at  Kansas  City,  Mo.     The  potatoes 
were  rejected  by  respondent  upon  arrival  at  Kansas  City  and 
the  draft  drawn  on  respondent  for  the  contract  purchase  price 
was  dishonored.     Complainant  claimed  that  because  of  respond- 
ent's rejection  it  T;as  necessary  to  issue  an  additional  diversion 
order  to  another  distributor,  who  sold  the  shi'oment  to  a  Joplin, 
Mo.,  firm  on  February  2,  for  the  net  invoice  price  of  $284,80, 
or  at  a  loss  to  complainant  of  $200.60,  for  which  an  award  was 
asked. 

Respondent  admitted  entering  into  the  contract  hat  contended 
that  the  potatoes  failed  to  meet  contract  specifications  in  that 
they  were  exceedingly  small  and  showed  heavy  decay  of  6  to  8^. 

Deposition  of  the  distributor  who  made  final  sale  to  the 
Joplin  firm  stated  in  substance  that  personal  inspection  was  made 
of  the  potatoes  which  were  found  to  generally  ran  small  in  size, 
and  in  a  state  of  decay,  and  that  owing  to  the  inferior  quality 
and  condition  they  could  not  be  disposed  of  in  Kansas  City  during 
the  period  Jan'oary  20  to  28;     that  the  Joplin  firm  complained 
of  the  condition  and  was  granted  an  allowance  of  5/  per  bag  and 
that  complainant  was  advised  as  to  the  condition.     These  state- 
ments were  corroborated  by  the  Joplin  purchaser  who.  stated  that 
the  potatoes  had  to  be  reconditioned,  which  resulted  in  a  loss 
of  16  sacks  and  cost  of  $20  for  reconditioning,  and  that  the 
allowance  of  b(p  per  cwt.  was  insufficient  to  cover  shrinkage  and 
incidental  expenses. 
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Federal-State  inspection  on  January  15  at  point  of  origin 
showed  the  size  as  "generally  ranging  from  l-g-  inch  up  to  4  oun.ces" 
"potatoes  are  mature,  firm,  fairly  clean  to  slightly  dirty  showing 
defects  not  permissible  in  any  official  grade;  approximately 
2$  soft  rot/ 

Huling_included  i.n_Decision 

Complainant  failed  to  prove  conclusively  that  the  potatoes 
conforraed  to  contract  requirements  and  the  complaint  was  therefore 
dismissed. 

S-1999,  Sept.  20,  1938,  Docket  2716:  (S.P.) 

SCpSFpR  CO^,_YAKIMA,_WASHINGTON  v._DeBOIS  COMISSION 
CO^,_OKIAHOM  CITY^  OKLAHOMA. 

Violatj^on  charged:    Unjustified  rejection 
of  a  carload  of  apples. 

Principal  poi.nt_s_invp.lved:    Buyer  has  right 
to  choose  with  whom  he  may  deal  "but  may 
waive  that  right  through  failure  to  ohject 
irauiediately  upon  receipt  of  Taeinorandum; 
"buyer  not  relieved  of  duty  through  own 
negligence;     loss  of  profits  must  he 
proved. 

Order:     Com.plaint  dismissed. 

Out Ij^ne  of  Facts 

After  .an  exchange  of  wires  between  a  "broker  and  complain- 
ant on  January  27,  28  and  30,  1937,  and  in  conformance  with  the 
statements  therein  made,  the  hroker  issued  a  memorand-um  of  sale 
setting  forth  the  sale  on  February  1,  of  a  carload  of  Orchard-  ■ 
R-on  Winesap  apples,  .2x  inches  up,  mostly  2-5/8  inches  up,  highly 
colored,  cold  storage  storage  stock,  best  quality,  size  not  over 
15^  C  grade,  sold  by  complainant  to  respondent  at  $60  per  ton 
f.o.b.  shipping  point.     The  so-called  confirmation  of  sale  issued 
by  complainant  on  Jj-inuary  30,  which,  "onder  the  circumst,ances 
involved  in  the  instant  case,  must  in  fact  be  held  to  be  a  memo- 
randum of  sale,  stated  that  the  apples  were  sold  by  complainant 
for  the  acco-iont  of  the  Marsh  Fruit  Co.     The  apples ,  were"  shipped 
by  the  Marsh  Frait  Company  from  Chenaur,  Vfashington,  on  Febroary 
8,  to  respondent  at  Oklahoma  City,  Oklahoma,  where  they  arrived 
February  15,  and  were  promptly  rejected  by  respondent  for  the 
alleged  failure  to  meet  contract  requirements.^  Resale  by 
complainant  resulted  in  net  proceeds  of  $586.95,  or  a  claimed 
loss  to  complainant  of  $400.68,  to  which  complainant  added  the 
cost  of  telegrams  amo-anting  to  $44.94,  making  a  total  of  $445.62, 
for  the  recovery  of  which  this  complaint  was  filed. 
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Respondent  maintained  that  he  did  not  pui'chase  the 
apples  from  the  Marsh  Frait  Co.  tut  that  he  agreed  to  p-orchase 
them  at  a  price  which  he  "believed  to  "be  the  top  of  the  market 
only  hecause  of  compla,inant '  s  reputation  for  the  shipment  of 
high  grade  apples. 

Shipping  point  Federal-State  inspection  on  Fetraary  8, 
showed  the  grade  as  Washington  Orchard  Run  Loose,  apples  mostly 
firm-ripe,  m.any  ripe,  less  than  1^  decay,  ranging  from  2^  to 
3^  inches  in  diameter,  mostly  2-5/8  to  3  inches,  "15^  to  full 
red  color,  about  2/3  of  stock  showing  color  for  Extra  Fancy. 
Defects  of  C  Grade  within  tolerances,  averaging  12^;  ahout 
3/4  of  v/hich  are  punct'ores.    Approximately  10/»  of  stock  Extra 
Fancy  quality:     65^  Fancy  Q,iaality;     10^  C  Grade  quality." 
Federal  inspection  at  Oklahoma  City  on  Feoroary  15 ,  the  day 
of  arrival,  restricted  to  condition  of  the  accessible  portion, 
consisting  of  upper  2-|  feet,  showed:     "Apples  mostly  ripe, 
many  firm  ripe,     1^  decay.     Average  4/o  of  stock  scattered 
thro'ogh  load  and  from  10  to  ISfo  next  hunkers  shows  breakdown 
characteristic  of  freezing  injury,  skins  "being  wrinkled  or 
discolored,  flesh  brown  and  mealy,  with  a  fermented  flavor, 
and  in  many  instauices  affected  apples  next  b^onkers  show  large 
glassy  bruises  extending  to  the  core." 

R'olings  include d_in  Decision 

1.     The  record  clearly  disclosed  that  the  original 
contract  was  between  complainant  and  respondent,  while  the 
apples  were  in  fact  shipped  by  the  Marsh  Frait  Co.,  in  whose 
favor  the  draft  covering  the  contract  purchase  price  was  drawn 
on  respondent.     The  record  did  not  show  definitely  at  what  time 
respondent  was  notified  of  the  true  owner  and  shipper  of  the 
apples,  but  it  was  apparent,  and  considerable  testimony  was 
included  in  the  record  to  show,  that  he  believed  that  he  had 
purchased  a  carload  of  apples  from  complainant  upon  whose 
reputation  he  relied  to  secure  a  carload  of  high  grade  apples. 
It  is  conceded  that  a  buyer  has  a  right  for  any  reason,  or  for 
no  reason  at  all,  to  choose  those  with  whom  he  will  deal,  but  a 
serious  question  is  raised  in  this  transaction  with  reference  to 
v/hether  the  respondent  did  not  waive  this  right  to  deal  only 
with  the  complainant  through  his  failure  to  object  immediately 
upon  receipt  of  the  memorand'om  from  the  complainant  showing  that 
shipment  was  to  be  made  by  the  Marsh  Fruit  Co.  ,  which  memorand'om 
complainant  claimed  to  have  mailed  on  or  about  Jan-oary  30,  1937. 
The  pres'omption  was  that  the  respondent  received  it  promptly. 
In  fact,  respondent  admitted  having  received  it,  but  contended 
that  ho  did  not  notice  that  shipmGnt  wo-ald  be  made  by  someone 
other  than  the  complainant.     This  was  undoubtedly  true,  but 
respondent  could  not  be  relieved  through  his  own  negligence,  of 
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his  duty  to  o^bject  to  shipment  hy  the  Marsh  Fro.it  Co.     In  fail- 
ing to  object  promptly,  he  must  he  held  to  ha,ve  v/aived  his  right 
in  this  respect,  and  to  have  consented  to  shipment  heing  made 
hy  the  Ma^'sh  Fruit  Co.,  which  company  assigned  its  interest 
in  this  proceeding  to  the  complainant. 

2.  The  item  of  cost  of  telegrams  shovild  he  disregarded 
since  there  was  no  itemized  statement  of  the  cost  of  sending 
any  of  the  wires. 

3.  -he  contract  of  sale  specified  an  f.o.h.  sale  of 
highly  colored,  Orchard-Run  Winesap  apples,  best  q-aality, 
cold  storage  stock.    The  certificate  of  inspection  made  at 
shipping  point,  to  which  reference  has  been  made,  indicated 
that  approximately  two-thirds  of  the  shipment  showed  sufficient 
color  for  the  Extra  Fancy  grade.     A  review  of  the  official 
records  of  Federal-State  shipping  point  inspection  of  the  1936 
crop  of  bulk-Orchard-E'on,  Y/inesa,p  apples  at  Yakima,  Washington, 
shov/ed  that  the  shipment  here  -aiider  consideration  was  of  the 
common  ran  for  the  season  and  was  not  "highly  colored"  or 

"best  quality"  for  the  season.     It  was  therefore  evident  that  the 
shipment  here  'uader  consideration  failed  to  meet  f.o.b. contract 
requirem-ents  at  the  time  and- place  of  shipment  and  the  complaint 
was  dismissed. 

4.  The  counter  complaint  was  dismissed  since  the  damages 
claimed  to  have  been  sustained  by  respondent  were  purely 
speculative  and  entirely  unsupported  by  proof  that  sales  had 
been  m.ade  or  could  have  been  made  by  him.  at  a  price  such  as 
would  have  permitted  him  to  realize 'the  profit  whicih  he  set 
forth  as  a  basis  for  his  alleged  loss. 

S-2013,  Sept.  29,  1938,  Docket  3015:     (S.P. ) 

TOM-A-TOE  PRODUCE  CO^ , _AT LANT A_^  QA^  v._HEIHTZ-G:EASS  &  CO.  , 
EAWARD,_CALIF. 

Violation  charged;     Failure  to  deliver 
a  carload  of  tomatoes  in  compliance 
with  contract. 

Principal  poi,njt  involved:     Claim  for 
damages  based  on  cost  of  replacement 
six  days  after  justified  rejection 
must  be  supported  by  showing  of  market 
price  to  prove  damages  not  caused  by 
increase  in  market  price. 

Order:     Complaint  dismissed. 
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Qat^li.ne  of  Facts 

On  or  about  Septem-oer  15,  1937,  thro'Ogh  a  "broker,  complain 
ants  p'orchased  from  respondents  a  carload  of  U.S.  No,  1  tomatoes 
at  75^  per  lug,  f.o.b.  shipping  point,  to  arrive        S.  No.  1 
mat'ore  green"  Atlanta,  G-a.     The  tomatoes  were  shipped  from 
California  on  September  23  and  upon  arrival  at  Atlanta  were  in- 
spected by  a.  Federal  inspector  on  October  6,  who  fo'ond  that  they 
were  approximately  70^  U.S.  No.  1.     Since  the  shipment  did  not 
comply  with  the  contract,  complainants  refused  to  accept  it 
and  ordered  another  car  on  October  12,  f.o.b.  Oxnard,  Calif., 
at  $1  per  lug,  or  a  total  of  $600. 

A  copy  of  the  complaint  was  served  upon  the  respondents 
but  no  answer  was  filed  by  them. 

Ruling_in eluded  in_Dec4sion. 

Complainants  did  not  show  the  exact  time  that  the  car  of 
tomatoes  here  involved  arrived,  but  the  inspection  certificate 
was  dated  October  5,  1937  at  8:30  a.m.     Complainants  did  not 
purchase  another  car  'ontil  October  12,  and  in  view  of  the  delay 
of  six  days  or  more  it  was  inffombent  on  then  to  show  that  the 
damages  claimed  v/ero  not  due  to  increa.se  in  the  price  of 
tomatoes,  oxit  they  :^ailed  to  show  the  market  pi'ice  ajid  there- 
fore it  could  not  be  determined  from  the  record  whether  the 
difference  between  the  original  contract  price  and  the  price 
on  October  12  was  or  was  not  due  to  increase  in  the  market 
price.     Since  complainants  failed  to  establish  what,  if  any, 
damages  were  sustained  by  the  breach  of  the  contract  the 
complaint  vras  dismissed. 

S-2019,  October  1,  1938,  Docket  2855:  (S.?.) 

V._F4^rJLAR0  im  SOiJS^  nEWER^  COLORA^O_v^  KSEDLEY  GRAPE  GROWERS, 

INC.^  issDnsY,_CALn;. 

Vip_lation  charged:     Failure  to  deliver 
a  carload  of  grapes  in  compliance  with 
contract . 

Principal  point s_invplved : 

Payment  by  carrier  of  claim  for  damage 
in  transit  indicated  that  shipment  was 
roughly  handled;     no  v^ay  to  tell  how 
much  of  damage  claimed  was  caused  by 
rough  handling. 

Order:     Complaint  dismissed. 
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Outline  of_Fact_s 

On  or  about  August  27,  1937,  through  a  broker,  complainant 
purchased  from  respondent  one  carload  of  mixed  varieties  of 
grapes  at  prices  ranging  from  55^  to  90^  per  lug,  or  crate, 
depending  on  the  variety  and  package,  or  for  a  total  of  $608.60, 
f.o.li.  Heedlcy,  Calif.,  "Q;aality  to  "be  like  last  car",  which 
referred  to  a  carload  of  mixed  varieties  of  grapes  which, 
althougli  not  so  specified  in  the  confirmation  of  sale,  were 
admittedly  of  U.S.  No.  1  quality  when  shipped.     The  record  failed 
to  contain  any  proof  as  to  the  kind,  q-aality  or  grade  of  the 
grapes  contained  in  said  "last  car"  upon  arrival  at  destination. 
On  or  about  Augast  28,  respondent  shipped  a  carload  of  854  lugs, 
or  crates,  of  mixed  varieties  which  then  were  of  U.S.  No.  1 
quality,  from  Reedley,  California  to  Denver,  Colorado.  Complain- 
ant contended  the  grapes  were  not ■ in  suitable  shipping  condition 
and  on  that  ground  sought  an  award  of  damages. 

Restricted' Federal  inspection  at  destination,  apparently 
made  on  the  date  of  arrival,  showed  that  at  least  a  considerable 
portion  of  the  Seedless,  Ribior  and  Red  Malaga  varieties  in 
the  shipment  failed  to  grade  U.S.  No,  1  Table,  because  of  decay 
ranging  from  an  average  of  2$  to  8^,  and  split,  crushed  or 
shattered  berries  in  the  varieties  inspected. 

Ruling_incl,uded  in_Decisi,on 

Complainant  contended  that  the  destination  inspection 
showed  that  the  grapes  were  not  in  suitable  shipping  condition 
at  time  and  place  of  shipment,  but  he  showed  that  the  carrier 
paid  $100,40  to  reimburse  him  for  damage  in  transit,  thus 
ind-i eating  quite  conclusively  that  the  shipment  was  ro-aghly 
handled  in  transit,  and  there  was  no  way  of  telling  how  much 
of  the  damage  complained  of  might  have  been  occasioned  in  this 
manner.     It  was  also  observed  that  complainant  included  a  loss 
suffered  in  the  handling  of  the  White  Malagas  and  the  Cofnichons 
in  his  claim  for  damages,  although  the  record  disclosed  that  the 
White  Malagas  were  graded  U.S.  No.  1  Table  at  destination,  the 
same  as  at  shipping  point,  and  the  Gornichons  were  not  included 
in  the  destination  inspection.    However,  while  no  grade  was 
specified  in  the  so-called  confirmation  of  sale  covering  the 
"last  car",  the  grapes  when  shipped  were  admittedly  of  U.S. 
No.  1  quality.     Likewise,  the  record  showed  that  the  shipment 
here  in  controversy  was  of  U.S.  No.  1  quality  at  shipping  point 
and  since  the  contract  of  sale  specified  f.o.b.  shipping  point, 
the  shipment  consisted  of  grapes  which  were  "like  last  car" 
in  quality  and  therefore  met  contract  requirements.     The  complaint 
was  therefore  dismissed. 
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S-2020,  September  30,  1938,  Docket  2733:  (Hearing) 

CARL_EASMUSSSN^  CAEIBOU,_MAIIIS_v^  SOUrpRN_ STATES  COOPERATIVE, 
RICHMOp^  VA. 

Violation  charged;    Unjustified  rejection 
of  a  carload  of  seed  potatoes. 

Pri.n£ipal  32oin_t  involved:    Memorandom  of 
sale  is  proof  of  sale  only  when  shown 
that  the  "broker  was  authorized  "by  the 
parties  to  issue  it  and  that  it  was 
received  and  accepted  "by  the  parties 
without  objection. 

Order:     Complaint  dismissed. 

Oujtli^ne  of  Facts 

Complainant  claimed  that  on  or  ahout  February  8,  1937, 
he  sold  two  carloads  of  certified  Cobbler  potatoes  to  respondent 
"through  sources  authorized  by  respondent"  at  a  delivered  price 
of  $4.45  per  lO-peck  bag.    Respondent  consistently  maintained 
that  it  had  not  purchased  potatoes  at  that  price  and  therefore 
refused  to  accept  the  shipments,  which  for  this  reason  were 
not  tendered  to  i-t  by  complainant  but  were  resold  at  a  claimed 
net  loss  of  $503.99,  for  which  an  award  was  asked. 

The  record  showed  that  early  in  Februa-ry  the  Eastern 
Grain  Growers, of  Hagerstown,  Md. ,  contacted  respondent's 
district  manager  on  one  or  more  occasions  in  an  attempt  to 
sell  seed  potatoes  to  respondent,  but  did  not  show  what  was 
said  by  the  iDarties.     On  Febraary  12,  Eastern  Grain  Growers 
wired  him:     BOOKING  FIVE  HUNDRED  BAGS  ONE  CERTIFIED  COBBLERS 
FOUR  FORTY-FIVE  DELIVERED  WINCHESTER  RATE  THAI^TKS.  Respondent's 
district  manager  admitted  receiving  this  telegram,  but  contended 
that  he  immediately  replied:     "I  could  not  use  them  at  $4.45, 
but  would  take  them  at  $4.40  shipping  to  Vfestm.inster  and 
Winchester,"     although  he  testified  he  did  not  keep  a  copy  of 
the  letter  and  the  original  was  not  placed  in  the  record.  On 
the  same  day  that  the  above-mentioned  wire  was  sent  Eastern 
Grain  Growers  made  out  a  raemorand'om  in  triplicate,  specifying 
the  sale  for  A.B.  Cohen  Co.  at  Fort  Fairfield,  Maine,  to 
respondent  of  Bel  Air,  Md. ,  of  500  lO-peck  bags  of  No,  1 
Maine  Cobbler  potatoes  at  $4.45  per  bag,  to  be  delivered  on 
a  65^(;i5  freight  rate.    Eastern  Grain  Growers  contended  that 
a  copy  of  this  raemorandom  of  sale  was  promptly  mailed  to 
respondent's  district  manager,  but  he  claimed  he  never  received 
it. 
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E:aling_included  inJDecision 

Under  the  sit'oation,  as  previously  set  forth,  the  memo- 
random  of  sale  was  the  only  evidence  of  any  agreement  which 
may  have  "been  entered  into  hy  the  parties.     Such  a  memorandum 
would  he  accepted  as  sufficient  proof  of  a  sale  only  when 
shown  that  the  "broker  was  authorized  by  the  parties  to  issue 
the  memorandum  and  that  the  memorandom  was  received  and 
accepted  hy  the  parties  without  ohjection.    Either  Eastern 
Grain  Growers  or  its  president  purchased  the  potatoes  and 
then  attempted  to  sell  them  to  respondent. .  There  was  no 
definite  showing  that  either  Eastern  Grain  Growers  or  its 
president  had  at  any  time  previously  acted  as  "broker,  or  agent, 
for  respondent.    Under  these  conditions  it  was  clear  that 
neither  could  "be  considered  to  have  acted  as  a  hroker  in  the 
transaction  hero  "onder  consideration  as  alleged  "by  complainant'. 
Moreover,  there  was  no- positive  proof  that  the  memorandom 
issued  was  actually  delivered  to  respondent.    The  complaint 
was  therefore  dismissed. 


S-2028.  October  11,  1938,  Docket  2972:  (S.P.) 

H.G.Tip_PRODUCE_CO.^  HALLE TTS VI LI^,_TEXAS_v^  S.M.YOUNG, 
PITTSBURGH^  PA.. 

Violati,on  charged:     Failure  truly  and 
correctly  to  acco\mt  for  two  carloads 
of  tomatoes  sold  for  complainant's 
acco"ont . 

Principal  polnts_involved:  Seller  cannot 
hold  agent  responsible  for  deduction  by 
buyer  to  which  agent  did  not  agree; 
naming  of  a  rate  for  lesser  service  in 
1934  did  not  bind  agent  to  that  rate  in 
sale  of  two  carloads  of  produce  in  1937. 

Order:  Complaint  dismissed. 

O;ot^li,ne  of  Pacts 

In  the  month  of  May,  1937,  complainant  consigned  to 
respondent  in  interstate  commerce,  for  sale  on  the  Pittsburgh, 
Pa.,  market,  two  carloads  of  tomatoes.    Respondent  negotiated 
sales  of  the  tomatoes  to  purchasers  at  Pittsburgh  and  received 
from  them  the  agreed  sale  price  and  thereafter  paid  the  freight 
on  the  shipments  and  remitted  to  complainant  the  net  s'oms  due 
after  deducting  a  selling  charge  of  5^  of  the  gross  sale  price 
on  each  car.     Complainant  contended  that  in  April,  1934,  respond- 
ent stated  to  complainant  that  "on  arrival  sales  and  f.o.b. 
sales"  his  charge  was  5^zJ  per  lug  and  that  complainant  had  no 
subsequent  notice  of  any  change  in  respondent's  selling  charge 
rate,  and  that  the  rate  charged  was  excessive  and  should  have 
been  5^  per  lug. 
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Respondent  stated  that  5(1:  per  lug  selling  charge  was  not 
applicable  to  these  two  cars  because  he  furnished  additional 
services,  consisting  of  special  reports  made  to  complainant 
concerning  the  Pittsburgh  market,  and  because  complainant  was  • 
furnished  an  "accommodation  advance"  of  funds,  and  that  when 
such  services  are  furnished  in  addition  to  the  mere  negotiation 
of  sale,  r-i  charge  of  5^  on  the  gross  sale  is  reasonable  and  is 
the  us'oo-l  charge  for  such  services  on  the  Pittsb"argh  market. 
This  claim  was  corroborated  by  another  broker  on  that  market. 

In  connection  with  this  transaction  it  was  stated  that 
in  remitting  to  respondent  for  one  of  the  cars  the  p'urchaser 
arbitrarily  deducted  $162.50,  the  alleged  amo'ont  of  its  loss 
of  profits  on  a  previous  car  which  complainant  unlawfully 
diverted  following  the  purchase  thereof  through  respondent  as 
agent  for  complainant.     Complainant  contended  that  respondent 
•had  no  authority  to  sell  that  car  and  he  therefore  had  the 
right  to  make  the  diversion. 

Rulings  i.ncluded_in  Decision 

1,  Whether  the  shipment  previous  to  the  two  covered  by 
this  transaction  was  wrongfully  or  properly  diverted  was 
immaterial.    The  controlling  point  was  that  respondent  acted  as 
complainant's  agent  and  forwarded  to  complairant  the  f'oll  amo'ont 
received  as  such  agent,  less  the  s"um  previousl;/"  advanced  and 

a  five  per  cent  selling  charge.     It  appeared  that  respondent 
did  not  consent  to  the  deduction  by  the  purchaser,  and  as  such 
soiling  agent  he  did  not  ^aarantee  payment  by  the  purchaser. 
Under  these  circomstances,  complainant's  cause  of  action  should 
have  been  instituted  against  that  p-archaser,  rather  than  against 
respondent . 

2.  As  respondent's  naming  of  a  rate  of  5(p  per  lug  in 

1934  was  for  a  lesser  service,  it  was  concluded  that  no  contractual 
obligation  rested  upon  him  to  apply  the  same  rate  in  connection 
with  the  sale  of  the  two  lots  in  question.     The  evidence  failed 
to  show  that  the  selling  charge  of  five  per  cent  on  the  gross 
sale  price  was  in  violation  of  any  contract  agreement  or  was 
excessive  and  -unusual  for  the  services  rendered.    The  complaint 
was  dismissed. 
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S-2035,  October  14,  1938,  Docket  2864;  (S.?.) 

PIOWATY  1R0S.._,_INC^,_CHICAG0^  ILL._v^  ABE  GOLDBERG^  IHC.  , 
YOpGSTOWlI^  OHIO. 

Violation  charged:    Unjustified  rejection 
of  a  carload  of  lettuce. 

Principal  £0 int s_invo Ived :    Agent  is  "bo'ond 
to  perform  as  instructed       his  princi- 
pal;   allegations  of  complainant  must 
be  proved  "by  preponderance  of  evidence. 

Order:     Complaint  dismissed. 

Outline  of  Facts 

On  or  about  September  22,  1937,  complainant  and  respond- 
ent conducted  oral  negotiations  over  a  telephone  for  the  purchase 
of  one  carload  of  lettuce,  which  was  to  be  shipped  from  Chicago, 
Illinois  to  Yo'ungstown',  Ohio.     Complainant  claimed  that  in' 
accordance  with  the  agreement  a  carload  was  purchased  for  the 
account  of  respondent  at  $2,25  per  crate  on  track  Chicago,  plus 
brokerage,  making  the  total  invoice  price  $382.67,  and  was 
shipped  to  respondent,  but  that  respondent  refused  to  take 
delivery  and  in  reselling  complainant  suffered  a  loss  of  $269,90, 
the  difference  betv/een  the  amo'unt  complainant  paid  for  the 
produce  and  the  amo'ont  received  from  resale. 

Respondent  contended  that  complainant  was  to  purchase  a 
car  of  extra  fine  lettuce  and  that  the  contents  of  the  car 
tendered  were  not  of  the  quality  agreed  upon. 

_  be 
Complainant  maintained  that  the  purchase  was  toj  one  of 

the  better  carloads  of  lettuce  then  on  track  and  that  nothing 

was  said  about  quality,  and  that  when  a  broker  acts  in  good 

faith  in  making  a  p-urchaso  for  his  principal  that  is  all  he  is 

required  to  do  and  the  principal  is  bo'ond  to  accept  and  pay 

for  the  merchandise  so  purchased. 

Rulings  i.n£.luded_in  Decision 

1-     1'he  several  citations  cited  by  complainant  in  support 
of  the  position  that  the  principal  is  bo'ond  to  accept  merchandise 
purchased  by  the  broker,  acting  in  good  faith,  were  not  controlling 
in  this  case  for  the  reason  that  they  are  applicable  to  cases  where 
the  broker,  acting  as  agent  for  one  party,  b'oys  produce  from  another 
party  who  subsequently  files  a  claim.     In  the  instant  case,  no  third 
party  appeared  and  the  action  was  wholly  between  principal  and  agent. 
As  between  principal  and  agent,  the  agent  is  bound  to  perform  as 
instructed  by  his  principal. 
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2.     Complainant,  who  was  seeking  to  chan^^e  existing 
legal  relationships,  had  the  "b-orden  of  proving  the  material 
allegations  of  the  complaint  by  a  preponderance  of  the  evidence. 
In  this  proceeding  the  agent,  complainant,  alleged  it  was  in- 
structed to  "buy  a  carload  of  lettuce,  described  as  one  of  the 
better  cars  on  track,  v/hereas  the  respondent,  the  principal, 
alleged  tlat  the  agent  was  instructed  to  buy  lettuce  of  extra 
fine  quality.     Consequently,  the  essential  points  in  this 
proceeding,  when  s'ommarizod,  were  the  respective  claims  of  the 
parties.     It  was  admitted  that  the  alleged  agreement  between  the 
parties  was  not  reduced  to  writing.    The  evidence  was  sharply 
conflicting  and  the  facts  were  still  in  a  state  of  eq-uilibrium. 
Complainant  having  failed  to  sustain  the  burden  of  proof,  the 
complaint  was  dismissed. 

S-2040,  October  18,  1938,  Docket  3002:  (S.P.)' 

C0ONEY_&_K0RSHAKj_  CIIICAGO,  ILLINOIS  v._K^  K.  McDAVITT ._TWIN 
Z^LS,__IMO^. 

Viplati^on  charged:    Failure  to  deliver 
a  carload  of  onions  in  conTpliance  with 
contract . 

Principal,  poinj:  involvjed:     Claim  of  buyer 
of  outlay  in  resale  of  produce  because 
of  short  weight  must  be  supported  by 
proof  of  payment  by  him. 

Order:    Complaint  dismissed. 

0;at_line  of,  Facts 

On  or  about  December  28,  1937,  respondent  sold  and  contracted 
to  deliver  to  complainants  one  carload  of  U.S.  No.  1  Idaho  yellow 
onions,  in  fifty-po'ond  sacks,  at  $1.80  per  cwt.  loaded  on  car.  The 
shipment  moved  from  loading  point  at  Twin  Falls,  Idaho,  to  complain- 
ants at  Omaha,  Nebraska.     Complainants  claimed  that  the  onions 
were  sold  to  a  dealer  in  New  York  City  who  was  stopped  from  sell- 
ing them  by  the  Corporation  Coujisel  of  that  city  due  to  the 
packages  being  short  weight,  and  that  a  fine  of  $25  was  imposed 
against  the  dealer  for  violation  of  a  municipal  ordinance;  that 
the  dealer  in  repacking  to  make  the  required  legal  weights  as 
stenciled  on  the  sacks  lost  or  used  up  60  sacks  or  a  total  of 
3,000  po-onds;     that  complainants,  because  of  short-weight  packages, 
were  required  to  repay  the  New  York  dealer  $121    (60  sacks  at 
$1.60  per  sack  and  the  $25  fine  assessed  for  weiglit  violation). 
Attached  to  the  complaint  as  exhibits  were  a  receipt  from  Corporation 
Co-ansel  of  New  York  City  for  $25  issued  to  the  New  York  firm  for 
payment  of  the  penalty  for  short-weight  violation,  an  affidavit  from 
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the  New  York  purchaser  stating  that  affiant  was  required  to 
pay  a  fine  to  the  New  York  City  authorities  for  short-weight 
violation  and  that  he  used  60  sacks  to  refill  the  sacks  alleged 
to  he  short  in  weight  and  a  bill  from  the  New  York  purchaser 
to  complainants  for  $121.    Respondent  denied  liability  as  an 
independent  shipper  claiming  that  he  was  a  broker  acting  as 
complainants'  agont  and  that  he  received  no  notice  of  vio- 
lation until  about  14  days  after  shipment  arrived  in  New  York 
City. 

R-aling_included  in_Decisi.on 

The  complaint  in  this  case  was  dismissed  as  nowhere  in 
the  record  was  it  shown  that  complainants  s'uffered  the  loss 
alleged  in  the  complaint.     They  alleged  that  they  paid  the 
New  York  buyer  the  s'ttm  of  $121  but  this  -  allegation  was  not 
supported  by  any  evidence  in  the  record.     In  view  of  this  fact 
it  was  not  necessary  to  discuss  the  other  allegations  of  the 
complaint  and  answer. 

S-2041,  October  18,  1938,  Docket  2995:  (S.P.) 

MINNSCI  PUIT  CO^,  _?ITTSBURGH,_PA._v^  HINES  &  CO^,  SALT  LAIffl 
CITY^  UTAH. 

Ziolati.on  charged:     Failure  to  deliver  a 
carload  of  celery  in  accordance  with 
contract. 

Principal  ;£oi.nts_involv ed :    Bijyer's  failure 
to  confirm  seller's  co'onter-of f er  with 
modification  as  to  "quality,  pack"  did 
not  invalidate  contract  as  to  size  of 
crates;     replacement  of  Utah  celery  by 
purchase  of  California  celery,  which  sold 
at  destination  market  at  50  to  '75(p  per 
crate  higher  than  Utah  celery,  not  basis 
for  computation  measure  damages; since 
20  inch  and  22  inch  replacement  crates 
cost  the  same,  buyer  failed  show  damage 
because  of  delivery  of  20  inch  crates 
instead  of  22  inch  ones. 

Order:     Complaint  dismissed. 
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Outline  of  Facts 

On  ITovem'ber  18,  1937,  the  "broker  in  this  case  wired 
respondent  to  quote  a  delivered  price  on  a  rolling  car  of  celery. 
Respondent  o;aoted  a  price  delivered  Pitts"b"argh,  Pa.  ,  for  a  car 
shipped  from  American  Fork,  Utah,  on  NovemlDer  16,  and  described 
the  crates  as  "California  style  -^'s,  22  inch."     The  "broker  answered, 
directing  respondent  to  "divert"  the  car  described  to  complain- 
ant at  $3.10  per  crate  delivered  "if  tight  pack,  full  length 
tops  extending  well  above  crates,  tops  fresh  and  green,  indi- 
vidually washed  and  stripped."    Respondent  answered  that  it  was 
""booking  Minneci  ***  $2.10  delivered,  same  quality,  pack,  car 
Lafbury  handling."     The  broker  then  issued  a  standard  confirmation 
of  sale  describing  the  celery  as  "approximately  340  California 
style  22  inch  half  crates,  2-g-  dozen  average,  quality  and  pack 
same  as"  previous  car.    The  shipment  arrived  at  Pittsburgh 
November  22  said  v/as  rejected  by  complainant  on  the  gro'ond  that 
the  crates  were  20  inch  instead  of  22  inch.     On  November  23, 
complainant  purchased  a  carload  of  California  celery  to  replace 
the  shipment  which  respondent  failed  to  furnish,  at  a  cost  of 
$559.23  delivered  Pittsb'argh,  and  claimed  a  loss  of  $187. 

Respondent  contended  that  the  wires  exchanged  between 
respondent  and  the  broker,  who  represented  complainant,  did 
not  establish  a  completed  contract  in  that  conrplainant  did  not 
accept  respondent's  offer  of  $2.10  per  crate  delivered,  "same 
quality,  pack,  car  Lafbury  handling"  and  the  broker  had  "no 
authority  to  make  any  confirmation  of  sale  except  upon  the  last 
offer";     and  that  even  if  a  contract  was  entered  into  it  "was 
immaterial  whether  the  celery  was  furnished  in  20-inch  or  22-inch 
crates",  the  only  difference  between  the  tv/o  being  the  depth, 
and  that  shipping  point  inspection  certificate  showing  the  stalks 
to  be  "20  to  24  inches,  mostly  22  to  24  inches",  established  a 
substantial  compliance  with  contract  specifications. 

Federal  shipping  point  inspector  certified  that  the 
length  of  the  stalks  ranged  "from  20  to  24  inches,  mostly  22 
to  24  inches.    Less  than  5/o  under  20  inches".     An  appeal  in- 
spection, made  at  Pittsb'urgh  on  November  23,  reversed  the 
shipping  point  certificate  "only  as  to  size  of  crates." 

.  Rulings  included_in  Dec  is.  ion 

1.     Respondent's  modified  counter-offer  was  only  a  modifi- 
cation as  to  "quality,  pack"  juid  retained  the  former  representation 
as  to  22  inch  size  of  crates.     The  broker's  Confirmation  of  Sale 
correctly  stated  the  agreement  of  the  parties. 
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2.  T'he  shipping  point  inspector  made  no  specific  find- 
ing as  to  the  size  of  the  crates  and  the  appeal  inspection 
certificate  was  equally  lacking  in  def initeness.     The  impli- 
cation was,  however,  that  there  was  neither  an  actual  nor  a 
suhstantial  conrrpliance  with  the  requirement  that  the  celery  was 
to  ho  pacL'ed  in  22-inch  crates. 

3.  The  proof  failed  to  support  complainant's  claim  of  los 
The  invoice  covering  the  replacement  carload  of  celery  showed 
that  complainant  m.adc  a  repurchase  of  111  20-inch  crates  contain- 
ing celery  ranging  from  3^  to  5-|  dozen  size  and  267  22-inch 
crates  containing  celery  ranging  from  2  to  5  dozen  size,  of  which 
hut  23  crates  contained  celery  of  a  size  smaller  than  3  dozen. 

It  showed  that  complainant  paid  the  sam.e  price  for  celery  packed 
in  22-inch  crates  as  was  paid  for  celery  packed  in  20  inch  crates 
One  of  respondent's  exhihits  showed  that  California  celery  of 
the  sizes  purchased  jobbed  on  the  Pittsburgh  market  at  a  price 
from    50  to  75<f;  per  crate  more  than  Utah  celery  of  the  sizes 
specified  in  the  original  purchase.     The  effect  of  the  evidence 
on  this  phase  of  the  case,  therefore,  was  that  complainant  did 
not  repla,ce  the  original  purchase  by  celery  of  the  same  kind, 
length  of  stalks,  and  size  of  crates  as  specified  in  the 
original  contract,  and  since  there  was  no  difference  in  price 
between  celer;/  packed  in  20  and  in  22-inch  crates,  complainant 
suffered  no  loss  on  acco'ont  of  the  specific  breach  of  warranty 
which  was  assigned  as  a  rea,son  for  complainant's  fail'ore  to 
accept  the  original  shipment  and  as  a  basis  for  the  recovery 
of  damages  for  breach  of  contract.    The  com.piaint  was  dismissed. 

S-2042,  October  14,  1938,  Docket  3016:  (S.P.) 

SAMJEL_H^  31  PITTSBimGH,^  PA^  v:._ALPESp  EROBACK  &  CO.  , 

MmffiAPOLI  S ,  JvlIlW . 

Viplatj.on  charged:     Failure  to  deliver 
a  carload  of  onions  in  accordance 
with  contract. 

Principal  poi.nt_s_. involved:     In  sale  of 
onions, reversal  of  shipping  point  in- 
spection as  to  size  at  destination 
does  not  make  shipper  liable  for  failure 
to  deliver  without  reasonable  cause;. 
24  hour  rule  applies  to  time  within 
which  justified  rejection  must  be  made 
and  does  not  operate  to  defeat  buyer's 
cause  of  action  if  he  is  otherwise 
entitled  to  recover. 

Order:     Complaint  dismissed. 
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Outli^ne  of  Facts 

In  October,  1937,  through  a  "broker,  complainant  purchased 
from  respondent  one  carload  of  U.S.  No.  1  Yellow  Onions,  warranted 
as  1-|"  minimum  diameter,  50-70  per  cent  2"  and  larger  in  diameter, 
at  $1.10  per  50-po"aiid  hag,  delivered  at  Pittsburgh,  Pa.  Ship- 
ment v;as  made  from  Minnesota,  whore  a  Federal-State  inspector 
certified  the  size  of  the  onions  as  "None  under  1^"  ,  ranging 
up  to  2  3/4",  mostly  1  3/4  to  2  1/4"  in  diameter.    Ranging  in 
most  samples  from  60  per  cent  to  80  per  cent,  in  many  from  45 
per  cent  to  55  per  cent  2"  and  larger."    The  shipping  point 
inspection  certificate  was  reversed  "as  to  size"  "by  an  appeal 
certificate  based  upon  inspection  of  the  load  made  at  Pittsb-argh 
November^  5,  1937.    ^he  appeal  certificate  stated  that  "Stock 
fails  to  grade  U.S.  No.  1,  60  per  cent  by  weight  2"  and  larger, 
on  acco'ant  of  -ondersize  and  on  account  of  more  than  15  per  cent 
under  the  average  for  stock  2"  and  larger." 

Respondent  argued  that  because  complainant  did  not  reject 
the  shipment  or  call  for  an  appeal  inspection  within  24  ho'ors 
he  "has  no  gro'onds  for  cause  of  action." 

R-aling_included  ln_Iiecj.sion 

1.  The  24-ho'ar  rule  applies  to  the  time  within  which  a 
justified  rejection  must  be  made.     In  the  instant  case  complain- 
ant accepted  the  shipment.     The  24-hour  rule  does  not  operate 

so  as  to  defeat  complainant's  cause  of  action  if  he  is  otherwise 
entitled  to  recover. 

2.  Complainant's  cause  of  action  rested  upon  the  effect 
of  the  appeal  inspection  which  reversed  the  shipping  point  in- 
spection as  to  size.     But  it  has  been  consistently  and  properly 
held  in  prior  cases  that  v/here  a  sale  is  made  on  the  basis  of  a 
loading  point  Federal  inspection,  and  it  is  not  shown  that  the 
seller  had  any  independent  knowledge  that  the  loading  point 
inspection  certificate  was  incorrect  as  to  the  facts  fo-und 

by  the  inspection  and  certified  to  in  the  inspection  certificate, 
the  seller  cemnot  be  held  liable  in  d,amages  for  failure  to 
deliver  without  reasonable  cause  within  the  intent  and  meaning 
of  section  2,  paragraph  2  of  the  act.     The  act  provides  that 
failure  to  deliver  must  be  "without  reasonable  cause."  This 
principle  is  applicable  whether  the  sale  be  f.o.b.  or  delivered. 
Respondent  secured  the  shipping  point  Federal  inspection  on 
October  20  and  the  sale  was  completed  October  22.     The  inspector 
found  that  "none"  of  the  onions  were  under  1-^".     There  was  nothing 
to  indicate  that  respondent  had  any  knowledge  as  to  the  size  of 
the  onions  other  than  was  shown  by  such  inspection  certificate. 
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Respondent  also  knev/  that  the  size  of  the  onions  would  not 
change  as  a  result  of  movoment  in  transit  from  loading  point 
to  destination.     It,  therefore  seemed  clear  that  in  stating 
that  the  minim"ajn  size  of  the  onions  was  1-^-"  respondent  acted  as 
an  honest  and  pradent  man  would  act  :ander  like  circamstances. 
The  reversal  of  the  shipping  point  inspection  certificate  as 
to  minin-om  size,  of  the  onions  in  no  v;ay  affected  respondent's 
honesty  in  the  transaction.     Here  the  evidence  showed  only  a 
"breach  of  contract  but  recovery  "ondor  the  statute  requires 
complainant  not  only  to  establish  a  breach  of  warranty  but  a 
breach  of  warranty  "without  reasonable  cause."     The  complaint 
was  therefore  dismissed. 

Complainant's  petition  for  reconsideration  was  overruled 
and  denied  by  order  dated  January  14,  1939. 

S-2043,  October  18,  1938,  Docket  2745:  (S.P.) 

RMDOLPHJv:MKETinG_CO._^  IWC._^  LOS  MSELES,_CALIF^  v._Tp_S. 
IApOW_/sUIT_c§:_PRODUCE__CO._^  pW  HAVEK,_COM,  ■ 

Vio_lation  charged:    Unjustified  rejection 
of  a  ca.rload  of  cauliflower 

Principal  ..points  j..nvolved:  California 
caulifloxver  not  in  suitable  shipping 
condition  when  shows  at  destination 
average  20^  decay.    Bacterial  Soft 
Rot  and  Gray  Mold  Rot,  affecting  large 
portion  of  heads;    b'orden  on  complainant 
to  prove  contention  that  transportation 
service  and  conditions  were  abnormal. 

Order:     Complaint  dismissed. 


0;atli,n,e  of  Facts 

On  or  about  February  5,  1937,  complainant  sold  to  respond- 
ent one  carload  of  U.S.  No.  1  cauliflower,  Blue  Goose  brand, 
at  $1.10  per  crate  f.o.b.  California  loading  point  "top  ice 
extra."     Complainant  shipped  480  crates  of  celery  from  Santa 
Maria,  Calif.,  which  arrived  at  New  Haven,  Conn.,  Febroary  16, 
where  the  celery  was  refused  by  respondent  for  the  alleged 
reason  that  the  decay  indicated  the  cauliflower  was  not  in 
suitable  shipping  condition  at  time  of  shipment. 
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Federal  inspection  at  shipping  point  on  Fe"braary  6,  showed 
the  cauliflower  graded  U.S.  No.  1,  that  the  "jackets"  were 
"fresh,  green,  and  well  trimmed"  and  that  there  was  "less  than 
ifo  decay  on  jackets."     Federal  inspection  upon  arrival  at  Now 
Ha.von  showed  the  q-oality  of  the  cauliflower  to  he  "clean,  well 
trimmed,  defects  of  U.S.  No.  1  grade  within  the  tolerance", 
and  that  the  condition  of  the  load  was:     "Jacket  leaves  mostly 
slightly  wilted,  generally  green,  heads  generally  compact  and 
mostly  creamy  white  to  white,  averaging  8fo  heads  slightly 
yellow.     Decay  ranges  generally  from  1  head  in  some  crates  to 
4  heads  in  others,  averaging  approximately  20fo.  for  the  lot; 
decay  is  Doth  Bacterial  soft  rot  and  gray  mold  rot  about  1/3  in 
advanced  stages  affecting  1/2  to  entire  head,  and  2/3  in  early 
stages  affecting  one  inch  or  more  of  the  surface  of  heads." 
Complainant  had  15,000  po-ands  of  top  ice  placed  in  the  car  and 
the  New  Haven  inspector  certified  that  there  was  at  the  time 
of  his  inspection  a  "small  ano'ont  of  crashed  ice  between  the 
rows  of  crates"  up  to  the  third  lawyer  of  crates,  from  the 
bottom,  the  load  being  7  crates  high. 

Complainant  argued  that  the  railroad  equipment  was  defect- 
ive and  called  attention  to  the  finding  of  the  inspector  for  the 
Binney  Inspection  Service,  Inc.  at  Boston,  Massachusetts  on 
February  19:     "Loft  doors  at  bottom  intersection  poorly  fitting 
and  leaky  allowing  considerable  light  to  pass  through  apcrt-ure. 
Water  dripping  and  icicles  hanging  from  floor  evidence  of 
faulty  insulation," 

Huling  included  in  Decision 

The  extent  of  decay  shown  by  Federal  inspection  made  at 
New  Haven  made  it  clear  that  the  cauliflower  was  not  in  suitable 
shipping  condition  if  the  shipment  was  "handled  -cLnder  normal 
transportation  service  and  conditions."     Complainant,  having 
contended  that  the  service  or  conditions  were  abnormal,  must 
sustain  the  b'orden  of  proving  its  contention.     The  Boston  In- 
spection was  made  3  days  after  the  car  reached  New  Haven,  at 
which  point  neither  the  Federal  inspector  nor  the  respondent 
noted  any  fault  in  the  equipment,  nor  did  the  Federal-State 
inspection  certificate  issued  at  loading  point  show  faulty  car 
equipment.     The  record  did  not  show  there  wore  openings  at  the  car 
doors  daring  transit  or  at  time  of  arrival  of  the  car  at  New 
Haven.     Farther,  had  the  faulty  equipment  existed  d-aring  the 
transit  period  it  ^7as  not  shown  and  it  was  not  believed  the 
fa'alt  would  have  caused  the  melting  of  the  ice  or  the  abnormal 
development  of  decay,  as  the  fault  in  the  eqjaipment  was  compara- 
tively slight  and  the  shipment  traveled  -onder  the  rather  low 
external  temperatures  of  from  10°  to  61°,  the  average  between 
the  daily  minim-um  and  maxim'om  temperatures  for  the  period  being 
approximately  41°.     The  Federal  inspection  at  New  Haven  showed 


-  545  - 


temperatures  of  the  produce  of  38°  and  36°  and  the  Boston  in- 
spection, which  a.pparently  covered  the  entire  shipment,  shov.'ed 
temperatures  of  35°  and  35°  and  f'urther  that  the  jacket  leaves 
had  a  good  green  color.    Bacterial  Soft  Rot  and  G-ray  Mold  Rot, 
the  decays  ret)orted  at  Kew  Haven,  may  develop  in  produce  under 
norrnal  te::aperatures  and  the  conclusion  seemed  warranted  that 
the  abnormal  amount  of  decay  at  New  Haven  should  not  be  attri- 
buted to  faulty  car  equipment  but  to  a  lack  of  suitable  shipping 
condition  at  the  time  of  shipment.     Respondent's  rejection  of 
the  produce  was  therefore  not  without  reasonable  cause  and  the 
complaint  was  dismissed. 

S-2044,  October  18,  1938,  Docket  2924:  (S.?/) 

STARR  PRODUCS  C0.._ ,.,JNC^,_PKIIArELPHIA,_PA._ v^  CMFORD_PRODUCE 
C0^,_IIC^._SM_BSKIT0,_T1XAS7  " 

Ziolation  c.har^ed:     Failure  to  deliver  a 
carload  of  vegetables  in  accordance  with 
contract . 

Principal  T2oiAi.s_i nvo Ived :    Buyer  liable  for 
purchase  price  of  goods  accepted;  buyer 
had  right  to  examine  goods  before  paying 
therefor;     allegation  unsupported  by 
evidence  to  explain  apparently  altered 
contract . 

Order:     Complaint  dismissed:  co'onter- 
complaint  dismissed. 

O-aJbl^ne  of  Facts 

On  or  about  March  5,  1937,  respondent  sold  to  complainant 
200  half  crates  of  cabbage  at  $1,35  per  crate;     150  crates  of 
curley  green  parsley  at  $1.10  per  crate;     25  broccoli  (24' s) 
at  $2,75  per  crate;     and  240  three  dozen  size  beets  at  $1,05 
per  crate,  or  for  a  total  of  $755,75.     The  sale  was  negotiated 
by  a  broker  v/ho  acted  as  agent  for  both  parties  and  the  sale 
was  on  a  delivered  basis,  as  shown  by  the  broker's  standard 
memorand.-cmi  of  sale  furnished  to  both  parties.     Shipment  was  made 
from  SaJL  Benito,  Texas,  to  complainant  at  Philadelphia,  Pa. 
Complainant  alleged  that  when  the  shipment  arrived  at  Philadelphia, 
about  March  12,  it  was  required  to  and  did  pay  for  the  shipment 
before  making  on  examination  of  the  same;     that  on  account  of 
the  poor  condition  of  the  cabbage  and  beets,  it  sustained  a  loss 
of  $153.65,  the  difference  between  the  fair  and  reasonable  market 
value  of  the  cabbage  and  beets  on  March  12  if  they  had  arrived 
in  good  condition,  and  the  value  on  the  same  date  in  the  condition 
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in  which  they  arrived.     Attached  to  the  complaint  was  what 
was  alleged  to  'be  a  trae  and  correct  copy  of  the  "broker's 
stajidard  nemorand'ora  of  sale  v/hich  was  similar  to  that  of  the 
respondent,  except  that  the  following  typed  words  appeared 
thereon  immediately  -onder  the  description  of  the  items: 

" (written  in) 
N.B. :    all  ahove 
commodities  U.S.  ' 
#1  G-rade 

(sgd, )  Louis  J.  Maid 
March  9,  1937" 

Complainant,  after  making  payment  for  the  shipment,  proceeded 
to  instit-ate  an  action  for  garnishment  of  the  money  paid  for  the 
draft,  thereby  causing  respondent  to  go  to  the  expense  of  employing 
attorneys  in  San  Benito'  and  Philadelphia  to  defend  its  interests. 
Thereafter,  complainant  withdrew  the  action  when  it  was  fo-ond 
that  the  f'onds  attached  were  the  property  of  a  local  "bank, 
respondent  having  sold  the  draft  to  the  bank.     Respondent  filed 
a  cross-action  for  $125,  covering  legal  expenses  incurred  in 
connection  with  the  garnishment  proceeding. 

Braidings  includcd_in  Peci^ipn 

1,  Complainant  said,  in  its  opening  statement  of  facts, 
"Attached  hereto,  made  a  part  hereof,  and  offered  in  evidence 

by  complainant,  is  the  original  standard  contract  of  sale,  which 
bears  the  v/arranty  of  respondent's  agent  that  'all  above  commodities 
U.S.  1  Grade'".  However,  it  failed  to  produce  the  memorand'om 
on  which  that  statement  v/as  alleged  to  be  written.     The  contract 
was  made  on  a  delivered  "basis,  and  complainant  had  the  right 
to  examine  the  commodities  "before  making  payj;;ent  therefor^ 
Under  the  contract,  based  upon  the  evidence  xjresented,  it 
bargained  for,  received,  and  paid  for,  commodities  not  required 
to  "be  U.S.  Fo,  1  grade.     The  complaint  was  therefore  dismissed. 

2.  The  act  makes  no  provision  for  allowing  claims  of  the 
na.ture  of  respondent's  and  the  co"antercomplaint  was  therefore 
dismissed. 
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Peti t^ign_f or_  Reconsideration 

Gomplainazit  filed  a  petition  for  reconsideration  of  the 
Secretary's  order  of  October  18,  1938,'  dismissing  this  complaint, 
and  attached  to  it  the  original  of  the  broker's  standard  memo- 
randum of  sale  on  which  was  written  in  ink  by-  the  broker  "N.B. 
All  a,bovo  commodities  U.S.  No,  1  grade.    Louis  J.  Maid,  March 
9,  1937."    The  petition  stated  that  it  v/as  not  annexed  to  the 
opening  statement  of  facts  through  inadvertence  and  charged' 
that  the  Secretary  had  been  derelict  in  his  -duty  in  that  he 
"at  no  time  prior  to  the  making  of  said  .order  notified  the 
complainant  of  its  failure  to  annex  to  the  opening  statement  the 
original  standard  memorandum  of  sale."  • 

The  Secretary,  in  his  supplemental  order  dated  December 
29,  1938,  said:    "The  respondent's  answer  in  this  case  denied 
that  the  mem.orajidujn  of  sale  st&ted  that  the  commodities  were 
to  be  U.S.  No.  1  grade,  and  attached  thereto,  as  an  exhibit, 
was  the  seller's  carbon  copy  of  the  memorandum  of  sale  which 
made  no  mention  of  U.S.  ITo.  1  grade.     Telegrams  exchanged 
between  the  respondent  and  the  broker  also  m.ade  no  mention  of 
the  grade.     The  respondent's  answer,  supported  by  the  seller's 
copy  of  the  broker's  memorandcun  of  sale,  v/hich  denied  that 
U.S.  No.  1  Grade  was  sold,  served  to  put  the  complainant  on 
notice  that  an  explanation  would  be  required  of  the  fact  that 
the  buyer's  copy  of  the  broker's  memorandum,  dated  March  8,  1937, 
bore  the  additional  longhand  notation,  dated  March  9,  1937, 
that  all  conuabdities  were  to  be  U.S.  No,  1  Grade.    The  complain- 
ant relies  on  the  broker's  notation  to  establish  its  case,  but 
made  no  effort  to  produce  the  broker  to  explain 
the  apparently  altered  contract."     In  view  of  complainant's 
failure  to  prove  the  allegations  of  the  complaint  and  to  comply 
with  regulation  5,  section  4,  paragraph  3,  aiid  submit  material 
evidence  which  was  not  available  to  petitioner  prior  to  the 
hearing,  the  petition  for  reconsideration  was  overraled  and 
denied. 


S-2063,  October  20,  1938,  Locket  2942:  (S.P.) 

M.W.MILLER_&  CO.^  STURGEON _BAI_^  WISCONSIN  v.  A_^L^  SIIAFTON  &  CO. 
STEVENS  ?0INT,JYISC0NSIN. 

Violation  chari;ed:    Unjustified  rejection 

of  a  carload  of  peaches. 
Princip^al  poinjt s_invo Ived :    Failure  of 

produce  to  meet  contract  specifications 

m.ade  -onnecessary  consideration  of  other 

questions  raised. 
Order:     Complaint  dismissed. 
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Outline  of  Facts 

On  or  about  August  30,  1937,  following  a  telephone 
conversation  "between  the  parties,  d"aring  which  complainant  claimed 
a  contract  was  entered  into  for  the  sale  to  respondents  of  a 
carload  of  peaches  to  be  U. S,  No.  1,  2  inches  up,  at  $1,30  per 
"bushel  f.o. bo  shipping  point,  complainant  diverted  a  car  of 
peaches  from  Chicago,  Illinois  to  respondents  at  Stevens  Point, 
Wisconsin.    On  the  same  day  respondents  wired  complainant  to 
cancel  the  order  since  they  could  not  use  the  peaches,  but 
complainant,  having  ordered  the  shipment  to  be  diverted,  at 
11:16  a.m.  on  Aug-ast  30,  thereafter  failed  to  file  further 
instructions  with  the  carriers  -until  after  receiving  notice  from 
the  delivering  carrier  at  2:20  p.m.  on  September  1,  of  respond- 
ents' refusal  to  accept.     Prompt  diversion  v;as  then  made  to 
Minneapolis,  Minn. ,  whore  the  peaches  were  sold  for  net  proceeds 
of  $164.75,  or  an  amo'-ont  $350.05  loss  than  the  total  invoice 
price  of  $514.80  for  the  396  bushels  contained  in  the  shipment. 

Respondents  denied  the  existence  of  a  contract  of 
purchase  and  sale  and  alleged,  in  effect,  that  if  a  contract  did 
exist  complainant  failed  to  minimize  the  damage  by  making  no 
attempt  to  hold  the  car  at  Chicago  after  receiving  notice  of 
respondents'  refusal  to  accept  it  on  arrival. 

Ruling_included  in_Dec_isi_on 

It  became  unnecessary  to  give  consideration  to  the  evidence 
as  to  the  existence  or  nonexistence  of  a  valid  and  binding  contract 
of  sale,  or  to  respondents'  contentions  vrith  respect  to  com.plain- 
ant's  failure  to  minimize  the  damages,  since  it  ar)peared  that 
the  shipm.ent  of  peaches  in  question  did  not  meet  the  specifications 
of  the  contract  of  sale  as  sot  out  by  the  complainant.  Federal- 
State  inspection  of  the  car  at  Walnut  Hill,  Illinois  on  Aug-ast 
26,  1937,  showed  that  the  peaches  contained  an  average  of  24^  defects 
of  the  U.S.  No.  1  grade,  which  was  considerably  in  excess  of  the 
tolerance "permit ted.     Copies  of  the  inspection  certificate  were 
f-urnished  to  complainant  and  respondents.   Since  the  tender  of 
the  shipment  by  complainant  was  not  in  accordance  vfith  the  terms 
of  the  contract  -apon  which  its  claim  was  based,  the  complaint 
was  dismissed. 
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S-2064,  Octo-oer  20,  1938,  Docket  2993:  (S.P.) 

THE  S._A^  GEpART  COj^.^GINCIMATI  ,_OHIO  v._H_.^  GI^CK  &  CO.  , 
INDIANAPOLIS^  INDIANA. 

Vip.lation  charged:     Failure  truly  and 
correctly  to  acco'cmt  for  a  carload 
of  pl'oms. 

Princ_ipal  point^  involved;     Basis  on 

which  an  allowance  was  granted. 
Order:     Complaint  dismissed. 

O^ujtline  of _Fact^ 

On  or  about  J-une  20,  1937,  complainant  shipped  from  Reedley, 
California,  a  carload  of  1005  lugs  of  Santa  Rosa,  Formosa,  and 
Climax  pl"aF!s,  billed  to  itself  at  Montreal,  Ontario,  Canada. 
On  or  about  Jujie  26,  whiles  the  shipment  was  in  transit,  complain- 
ant sold  the  shipment  to  respondents  at  $1,75  per  crate  for  380 
crates  of  Santa  Rosa,  $1.50  per  crate  for  504  crates  of  Formosa 
and  121  crates  of  Climax  plums,  or  for  a  totrd  of  $1,602,50, 
less  transportation  charges  which  were  estimated  at  $511.52 
subject  to  correction  upon  receipt  of  the  paid  freight  bill. 
ComplainoJit  made  diversion  to  respondents  at  Indianapolis, 
Indiana,  and  drev;  a  draft  on  respondents  for  the  net  contract 
p'urchaso  price  of  $1090,93,  who  refused  to  accept  the  pl^oms  at 
the  contract  price  on  arrival  at  destination  because  of  alleged 
failure  to  moot  contract  requirements.     By  subsequent  agreement 
respondents  accepted  at  a  reduction  of  25^  per  crate,  or  $251,25, 
and  remitted  $839,73  to  complainant,  who  accepted  the  remittrjice 
but  filed  this  complaint  upon  the  gro"und  that  allowance  was 
granted  subject  to  a  showing  by  respondents  that  the  fruit  was 
damaged  in  transit  to  the  extent  of  such  allov/ance.  Complain- 
ant claimed  to  have  filed  v;ith  the  carrier  a  claim  for  the 
amo'ont  of  the  allov/ance  granted  and  to  have  been  advised  that 
the  claim  v.'ould  be  paid  on  not  to  exceed  40  lugs  or  crates, 
in  the  s-ora  of  approximately  $20,  and  therefore  contended 
respondents  failed  to  establish  their  loss,  if  any  in  fact  was 
actually  sustained.     Complainant  therefore  asked  for  an  award 
of  $251,25. 

Respondents  claimed  that  the  remittance  of  $839.73  was 
in  full  payment  for  the  pl-oms  but  admitted  agreeing  to  furnish 
complainant  "the  necessary  notations  from  the  railroad  for 
filing  a  claim  on  acccant  of  the  condition  of  the  shipment",  and 
it  appeared  that  they  did  furnish  complainant  with  such  information. 
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Ruling;__included  in_Decisi.on 

The  record  failed  to  support  complainant's  contention  that 
the  plmis  were  accepted/ respondents  at  contract  price,  subject 
to  such  reduction  as  could  be  shown  to  have  been  actually  sus- 
tained.    It  disclosed  that  the  shipment  had  been  somewhat  damaged 
in  transit  but  did  not  show  that  it  was  damaged  to  the  extent 
of  2b(p  per  crate.     There  was  no  positive  showing,  however,  that 
respondents  misrepresented  the  condition  of  the  shipment  at 
the  time  it  wa,s  refused  ■under  the  original  agreement.  Complain- 
ant at  that  time  could  have  refused  to  grant  any  allowance 
whatever  and  recover  for  such  damage  as  it  co'old  have  shown 
to  be  sustained  if  the  rejection  was  without  reasonable  cause, 
but  it  elected  to  deliver  the  shipment  to  respondents  with 
the  "understanding  that  an  allowance  would  be  granted.    A  memo- 
rand-um  addressed  to  the  CCC  &  St.  L.R.H.  ,  dated  June  20,  1937, 
stating  that  an  "allowance  acco-unt  transit  dams-ge,  $251.25" 
was  granted  respondents  in  connection  v/ith  this  shipment  (placed 
in  the  record  by  complainant)  supported  respondents'  contention 
that  the  allowance  in  that  amount  was  granted  to  induce  respond- 
ents to  accept  this  shipment.    Respondents'  contended  that 
complainant's  telcgrajn  of  J'une  28:'   IN  ADDITIOF  TO  BREAKAGE  BE 
SURE  SECURE  DOTATION  SHOWING  PERCENTAGE  BRUISED  OTIffiRWISE  SOUND 
PACKAGES  IF  SUCH  CONDITION  EXISTS  VALUE  OF  CLAIM  WHOLLY  DEPENDENT 
UPON  ENTIRE  l^OTATION  was  -understood  to  mean  that  claimant  wanted 
this  notation  only  in  support  of  its  claim  to  be  filed  with  the 
carrier,  and  that  seemed  to  be  a  reasonable  construction  of  the 
wire.     The  record  did  show  that  on  receipt  of  inspection  report 
from  the  Railroad  Perishable  Inspection  Agency  complainant 
discovered  that  the  pl-ums  were  not  damaged  to  the  extent  of  25^ 
per  crate  and  made  an  attempt  to  get  respondents  to  remit  the 
full  amo'ant  of  the  original  contract  price  and  collect  for  such 
dajnage  as  may  have  been  act-ually  sustained  from  the  carrier, 
but  in  reply  respondents  denied  guaranteeing  that  the  breakage 
would  be  2b<j;  per  crate  and  maintained  that  the  allowance  was 
based  on  the  fact  that  the  fruit  generally  was  ordinary  and 
on  the  broken  condition  of  the  crates.     The  complaint  was 
therefore  dismissed. 


S-2068,  October  27,  1938,  Docket  3078:  (S.P.) 

FRESH  FOODS, _INC^,_CHICAGO^  Il'L._v^.  E.H._DOm]^  CARIBOU, _MINE • 

Violatj^on  diarged:     Failure  to  pay  brokerage 
in  sale  of  a  carload  of  potatoes. 

Principal  point  involved:    Broker  not  entitled 
to  fee  when  seller  made  obvious  error  in 
quoting  sales  price  and  immediately  after- 
ward notified  broker  of  such  error  and 
refused  to  fill  order  obtained  by  broker 
at  first  fig-ure  quoted. 

Order:     Complaint  dismissed. 
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0:atlin_e  of  Facts 

Complainant  claimed  that  on  Octotier  16,  1937,  complainant 
negotiated  for  respondent  the  sale  of  one  carload  of  potatoes 
to  "be  shipped  from  Maine  to  a  Chicago  firm  for  the  price  and  on 
the  terms  stipulated  by  respondent,  and  that  rosriondont  failed 
to  pay  complainant  the  s-am  of  $15  alleged  to  "bo  due  as  the  agreed 
value  of  complainant's  services. 

This  ease  involved  the  same  transaction  that  was  the 
"basis  of  the  complaint  in  Docket  3077,  A.  Huizinga  &  Sons  against 
this  respondent.     The  facts  in  that  case  were  that  on  October  . 
16,  complainant  obtained  from  respondent  a  quotation  of  $1,26 
per  cwt.  for  a  carload  of  U.S.  No.  1,  Size  A,  Green  Mountain 
potatoes  to  be  shipped  from  Maine  to  A,  Huizinga  &  Sons  at 
Chicago,  111.     Immediately  after  receiving  respondent's  offer 
and  before  quoting  it  to  A,  Huizinga  &  Sons,  complainant 
received  an  offer  of  $1,55  from  a  dealer  at  Ft.  Fa.irfield,  Maine, 
which  is  in  the  vicinity  of  Caribou.    Respondent  promptly 
notified  complainant  that  respondent  had  used  the  wrong  code 
word  and  that  the  price  was  $1,53  per  cwt.  instead  of  $1.26. 
Complainant  obtained  an  acceptance  of  respondent's  offer  from 
A,  Huizinga  &  Sons,  but  respondent  refused  to  ship  to  that 
firm  ana  refused  to  pay  Fresh  Foods,  Inc.  the  brokerage  fee 
demanded. 

Respondent  filed  no  formal  answer  to  the  complaint  of 
Fresh  Foods,  Inc.,  but  a  letter  addressed  to  th?  Bureau  on 
January  17,  1938,  read:     "I  felt  then  as  I  do  now  that  nobody 
in  the  potato  business  could  help  but  know  that  it  xvas  an 
error  on  my  part  and  to  be  fair  would  not  try  to  take  advantage 
of  such  a  situation  but  this  is  exactly  what  happened." 

Ruling_included  in_Decision 

The  alleged  brokerage  was  not  earned  by  complainant 
and  the  failure  of  respondent  to  pay  that  fee  did  not  consti- 
tute a  violation  of  the  Perishable  Agricultural  Commodities 
Act. 


S-2069,  October  27,  1938,  Docket  3077;  (S.P.) 

A  HUIZPJGA_&_S0NS,_CHICAG0^  ILL._v^  E.H._DOYp^  CARIBOU .J/iAIKE. 

Violation  £harged:     Failure  to  deliver 
a  carload  of  potatoes  in  compliance 
with  contract. 

Pi'incipal  point.s_involved;    When  complainant 
and  broker  sought  to  take  -unfair  advantage 
of  respondent,  and  no  loss  proved,  alleged 
contract  not  enforced;     to  enforce  such 
contract  would  subject  respondent  to  hardship 
amounting  to  injustice. 

Order:     Complaint  dismissed. 


-  552  - 


aatline  of_I^cts 

The  "broker,  Fresh  Foods,  Inc.,  of  Chicago,  obtained  from 
respondent  on  October  16,  1937,  shortly  after  11:05  a.m.,  a 
quotation  of  $1.26  per  cwt,  for  a  carload  of  U.S.  No.  1,  Size 
A,  llaine  Green  Moujitain  potatoes  delivered  at  Chicago,  111. 
Respondent's  confirmation  of  sale  to  complainants  was  received 
in  Chicago  at  2:19  p.m.  October  16.    At  5:21  p.m.  the  respond- 
ent sent  a  telegram  to  the  broker  which  was  received  in  Chicago 
at  5:02  p.m..,  Central  Time,  notifying  the  broker  that  he  had 
used  the  wrong  code  word  and  that  the  price  was  $1.53  instead 
of  $1.26  per  cwt.    After  receiving  respondent's  quotation  and 
before  confirming  the  sale  to  complainojits ,  the  broker  received 
a  quotation  of  $1.55  per  cwt.  from  a  dealer  at  Ft.  Fairfield, 
Maine,  v/hich  is  in  the  vicinity  of  Caribou.    Respondent  did 
not  ship  the  potatoes.     Complainants  claimed  that,  after  being 
notified  of  respondent's  offer,  they  sold  to  a  firm  in  Milwa'okee, 
Wisconsin,  a  carload  of  U.S.  No.  1,  Size  A,  Green  Mo'ontain 
potatoes  at  $1.55  per  cv/t.'  delivered,  shipment  to  be  made  on 
or  about  October  18;     that  on  Monday,  October  18,  Fresh  Foods, 
Inc.  advised  them  of  receipt  of  respondent's  telegram,  after 
close  of  business  on  October  16,  stating  that  the  wrong  code 
word  had  been  used;     and  that  because  of  respondent's  failure 
to  make  shipment  conplainpjits  were  damaged  in  the  s"Ojn  of  $112, 
the  difference  between  the  Chicago  and  Milwaulcee  price  (29^ 
per  cwt,  less  l<p  per  cv^rt.  additional  freight,  for  the  400 
sacks  in  the  car.) 

Respondent  filed  no  formal  answer  but  in  a  letter  to 
the  Bureau  of  Agricultural  Economics,  dated  January  17,  1938, 
stated:     "I  felt  then  as  I  do  now  that  nobody  in  the  potato 
business  could  help  but  know  that  it  wn.s  an  orror  on  my  part 
and  to  be  fo,ir  would  not  try  to  take  advantage  of  such  a 
situation  but  this  is  exactly  what  happened." 

In  support  of  the  alleged  sale  of  potatoes  to  the 
Milwaukee  firm,  complainants  submitted  a  typewritten  copy  of 
a  "confirmation  of  sale"  with  the  typewritten  signature  of  the 
Milwaukee  firm  by  its  president.    A  representative  of  the  B-oreau 
in  Chicago  interviewed  complainants  and  the  broker,  the  latter 
of  whom  produced  a  copy  of  the  confirmation  of  sale  like  the 
one  submitted  by  complainants  except  that  the  words  "by  *****^ 
Pres."  were  signed  in  ink.     The  broker  did  not  know  whether 
this  was  the  actual  signature  of  the  president  since  the  copy 
was  obtained  from  complainants. 
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RulJ.  ng  J.nc  I'oded  in_I)e  ci  si  on 

Respondent's  refusal  to  ship  the  potatoes  to  complainants- 
v^as  not  without  reasonable  cause.     Complainants  did  not  satis- 
factorily establish  the  alleged  sale  to  the  Milwaukee  firm  and 
there  war.  no  evidence  that  the  latter  made  any  com.plaint  when 
the  alie  nor:  contract  of  sale  was  not  fulfilled  or.  that  complain- 
ants suffered  any  out-of-pocket  loss  "by  reason  of  respondent's 
failure  to  ship,  if  a  contract  v;as  in  fact  made.    The  broker 
•undoubtedly  knew  that  the  quoted  price  of  $1,26  was  considerably 
out  of  line  with  the  current  market,  since,  after  receipt  of. 
respondent's  quotation  and  before  communicating  it  to  complain- 
ants, the  broker  had  a  quotation  of  $1.55  from  a  dealer  at 
Fort  Frdrfield.     The  broker  also  claimed,  it  had  a  quotation 
of  $1*35  from  a  Chicago  dealer  but  the  latter  could  not  find 
any  record  of  it  and  said  that  if  such  quotation  was  made, 
it  v;as  based  on  the  Chicago  dealer's  contract  with  a  firm 
at  Dover-Foxcrof t ,  Maine,  and  that  the  difference  in  the 
freight  rate  v-'ould  make  this  the  same  as  the  Ft.  Fairfield 
quotation.     Kuizinga,  while  professing  not  to  know  what  the 
market  price  was  at  the  time,  stated  to  the  Bureau's  Chicago 
representative  that  he  thought  it  was  not  more  than  $1.45  to 
$1,50.     The  Chicago  representative  submitted  evidence  to  show 
that  it  was  about  $1.50.     It  was  quite  apparent,  therefore,  that 
both  the  broker  and  complainf-mts  were  well  av/^-^j-e  that  respond- 
ent had,  made  a  mistake  in  quoting  a  price  of  $1.26,  and  they 
both  sought  to  take  an  "unfair  adv.^zitage  of  thv^  situation. 
"But  y;hcrc  the  blunder  made  by  the  person  is  obvious,  an 
acceptor  will  not  be  permitted,  by  catching  it  up,  to  take 
an  'unfair  advantage."     1  Whart.  Cent.  Sec.  202a;    Webster  v. 
Cecil,  30  Eev.  62;  Tamplin  v.  James,  L.R.  15,  Ch.  Div.  221. 
To  enforce  the  contract  would  result  in  a  substantial  loss  to 
respondent  and  subject  him  to  a  hardship  amounting  to  an 
injustice.     The  complaint  was  therefore  dism.issed. 

S-2082,  Novem.ber  3,  1938,  Docket  2971:  (Hearing) 

pSTEM  FRUIT  GROWERS, _INC^,_L0S_A1IGELES^  C-^LIF._v^  MINWECI 
FRUIT  CO^,_?ITTSBURGH,_PA. 

Violatj^on  charged:     Unjustified  rejection 
of  a  carload  of  grapes. 

Principal  £0 int_s_invo_lved :  Delay  of  one  day 
not  gro-ond  for  rejection  in  delivered  sale 
when  no  specific  delivery  date  specified 
in  cont:^g,c^^-j^.  ig^delivered  sale  shipper  re- 
quired/goods free  from  transit  damage; 
damages  cannot  be  allowed  unless  proved. 

Order:     Complaint  dismissed;  co-ontercomplaint 
dismissed;    publication  of  facts. 
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0-atli.ne  of  Facts 

On  or  about  October  18,  1937,  through  a  broker,  complain- 
ant sold  to  respondent  two  carloads  of  U.S.  Uo,  1  Juice  Carignane 
Grapes,  24^  sugar,  containing  1173  lidded  lugs  each,  at  $1.02-| 
per  lug  delivered  Pittsb-orgh,  Pa.,  which  had  been  shipped  from 
Turlock,  Calif. ,  on  October  12  and  were  diverted  to  respondent 
on  October  18.    The  cars  arrived  at  Pittsb'argh  on  October  21  and 
22  and  one  was  rejected  by  respondent  on  the  gro'cmds  that  it 
failed  to  meet  contract  requirements  and  it  arrived  a  day  late 
and  was  damaged  due  to  shifting  in  transit.     This  rejected  car 
Was  diverted  by  complainant  to  Boston  and  resold  at  a  deficit  of 
$77,43.     Complainant  asked  an  award  for  the  contract  price  of 
$662.89,  plus  $77.43  deficit,  or  $740.32. 

Respondent  filed  a  co-ontercomplaint  claiming  that  the 
grapes  in  the  accepted  car  did  not  meet  contract  terms  and  that, 
as  a  consequence,  he  s-offered  damages  of  $405.21,  which  he  sought 
to  recover  from  com.plainant . 

Federal  inspection  on  October  22,  at  Pittsb-argli  of  the 
rejected  car  as  to  damage  due  to  tran.sit  showed    "Many  lugs  shifted 
to  one  side  and  are  off  of  cleats  on  lugs  below,  covers  of  many 
of  the  lugs  below  shifted  lugs  are  dented  or  broken.  Bottoms 
of  lugs  generally  wet . "     "Inspection  and  certificate  restricted 
to  top  layer  of  load.     It  is  impossible  to  determine  the  number 
of  lugs  with  covers  broken  without  •onloading  car."  Railroad 
Inspection  on  the  same  date  at  Pittsburgh  showed  as  to  condition: 
"Lading  shifted  from  north  side  to  south  side  (side  shift). 
Many  air  channels  arc  blocked  blocking  refrigeration.  Many 
lugs  are  off  and  partly  off  strips  and  many  lugs  shifted  off 
cleats  resting  down  upon  l"ags  in  lower  layers;     lids  are  dented 
and  sunken  resting  upon  contents  and  bruising  same.     8  lugs  now 
visible,  lids  are  broken  and  part  of  contents  bruised  and 
damaged.     It  is  impossible  to  determine  full  extent  of  damage 
'onless  all  lugs  are  open  for  inspection."     "62  lugs  now  noted, 
bottoms  wet  and  stained,  juice  dripping  over  other  lugs  and 
detracting  from,  appearance."     "Inspection  restricted  to  3 
top  layers  and  at  door?/ay.     Lading  shifted.     Sunken  down. 
Bruised.     Damaged.     Soft  v/et  leakers." 

Federal  inspection  at  Pittsburgh  on  the  accepted  car 
showed:     "Load  shifted  about  6  inches  at  top  of  load.  Many 
lugs  in  A  end  of  car  had  one  or  both  sides  broken,  bottoms  of 
lugs  generally  wet.     Inspection  and  certificate  restricted  to 
top  layer  of  load.     It  is  impossible  to  determ.ine  the  n"amber 
of  broken  lugs  without  unloading  car."    Railroad  Perishable 
Inspection  at  Pittsburgh  showed:     "Entire  load  tilted  and 
listing  from  E.E.  to  W.E.     Lugs  wedged  at     .  E.  Breakage. 
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Braised.    Damaged.     Second  Protest,  filed  "by  Hinneci  Fruit  Co. 
10-28-37,  2:30  p.m.     Soft'.    Wet.     Decay.     Braised  and  leaJcers 
placed  in  re^alar  line."     "Lading  from  B  end  of  car  shows  from 
4  to  6  inches  slack  in  upper  6  layers,  approximately  4  inches 
of  slack  noted  in  3rd  stack  from  end  wall  with  lugs  leaning 
or  listing  toward  doorway.     4  stacks  nearest  bunker  easily  rock 
due  to  slack.    Many  lugs  noted  here  show  side,  bottom  or  cover 
v/et,  stained  or  leaky  from  juice.     12  lugs  noted  at  this  end 
show  side  c'at  and  jamjned.     15  other  lugs  noted  at  opposite  end 
interspersed  are  "badly  jammed  and  wedged  1  to  3  inches,  herries 
hruised  and  lugs  hadly  stained  from  juice.     6  other  lugs  noted 
cover  lid  broken.     Few  (8)  lugs  noted,  lower  layers,  show  lugs 
off  of  end  cleats  and  pressing  on  covers  of  lugs  below  in  non- 
stripped  layers." 

Rulings.  i.ncluded_in  Decision 

1.  Respondent's  contention  that  the  delay  of  one  day  was 
gro"and  for  rejection  was  not  well  taken  in  view  of  the  fact  that 
the  confirmation  of  sale  shov/ed  that  the  contract  did  not  guarante 
any  specific  delivery  date.    However,  respoident's  refusal  to 
accept  the  rejected  car  was  justified  since  the  aforementioned 
certificates  clearly  showed  that  these  two  :3arloads  of  grapes 
arrived  in  a  damaged  condition,  due  to  shif-  in- transit,  and, 

in  view  of  the  fact  that  this  was  a  delivered,  sale,  the  complain- 
ant did 'not  tender  for  delivery  grapes  which  mot  contract  re- 
quirements, as  the  shipper  was  responsible  for  transit  damage 
and,  "onder  the  contract,  had  to  deliver  grap33  free  from  such 
damage.    The  complaint  was  therefore  dismissiKl. 

2.  Respondent  failed  to  prove  that  he  suffered  any  damage, 
due  to  the  condition  of  the  accepted  shipment,  over  and  above  the 
damage  which  he  recovered  from  the  railroad.'    The  record  of 
sales  showing  dates  and  amo-onts  for  which  the  grapes  were  sold 
showed  that  respondent  failed  to  offer  the  grapes  for  sale  until 
seven  days  after  their  arrival,  namely,  October  28.  Respondent 
filed  a  claim  against  the  railroad  on  this  car  for  damages  due 

to  shift  in  transit  and  received  $200  in  settlement,  based  on 
the  market  price  on  the  date  when  the  car  was  broken  and  offered 
for  sale,  October  28.    U.S.  Department  of  Agri cult-are  market 
quotations  for  Pittsburg  market  for  California  black  juice  grapes, 
the  kind  here  'onder  consideration,  for  the  period  from.  October 
20  to  November  8,  disclosed  that  the  market  vvas  10(j:  per  lug 
higher  on  October  22,  the  date  of  arrival,  than  on  October  28, 
when  respondent  offered  them  for  sale.     Respondent  therefore 
v/as  responsible  for  fixing  the  measure  of  damages  at  lQ(f;  per  lug 
by  refraining    from  offering  them  for  sale  -ontil  the  28th  and 
therefore  could  not  be  heard  to  claim  additional  damages  from 
complainant.    An  examination  of  the  records  of  sales  and  a  compari 
son  of  the  prices  received  with  the  quoted  market  prices  for  the 
dates  when  offered  for  sale  disclosed  that  the  d-ifference  between 
the  amount  received  and  the  quoted  market  prices  was  much  less 
than  the  $200  which  was  received  by  respondent  from  the  railroad 
company.     The  co-ontercomplaint  was  therefore  dismissed. 


-  556  - 


S-2.083,  November  3,  1938,  Docket  3058:  (S.?.) 

MALLIN_PRODUCE_CO.^  KAKSAS_CITY,_MO._v^  J-Z'-GHOSSER.^  CEESCO, 
IOWA- 

Violation  charged:    Failure  to  account  for 
a  carload  of  apples. 

FrinciToal  £oi.nts_i nvp.lv ed:    Acceptance  of 
produce  "by  "buyer  does  not  prevent  his 
recovery  of  loss  sustained  "because 
produce  not  as  represented  "by  seller; 
since  purchaser  failed  to  dispose  of 
sala'ble  portion  promptly  and  salvage 
part  of  apples,  he  could  not  prove 
aiao'ont  of  damages. 

Order:     Complaint  and  co-unter-conplaint 
dismissed. 

Oatline  of  Facts 

On  or  about  Novem"ber  10,  1937,  complainant  sold  to 
respondent  a  carload  of  bulk  apples,  Commercial  grade,  at  60^ 
per  100  l"bs.  f.o.'b.  loading  station.     Shipment  was  made  from 
McBaine,  Mo.,  to  Osage,  Iowa,  where  the  apples  were  accepted 
on  Novem'ber  15,  "by  respondent ,  who  paid,  frei.'^ht  of  $74.40  and 
sold  10  "bushels  from  the  car  for  $8.50.     The  following  day  the 
remainder  were  sold  "by  respondent  to  Kolley  Bros.  ,  of  Osage, 
for  $290.     Kclley  Bros,   stated  that  they  sold  $40  worth  before 
reaching  the  defective  parts  of  the  car.     The  apples  remain- 
ing in  the  car  were  inspected  on  or  about  i^oveiaber  20,  and 
condemned  as  'unfit  for  food  by  an  inspector  for  the  State  of 
Iowa,  with  permission,  hov/ever,  to  sort  them  and  sell  those 
fit  for  food.    Kelley  Bros,  stopped  payment  on  the  check  issued 
to  respondent  in  payment  for  the  apples  and  x^laced  the  balance 
of  the  ariples  in  storage  and  finally  destroyed  them  on  March  1, 
1938,  because  of  their  condition.     Co.mplainant  contended  that 
since  respondent  accepted  them,  and  made  no  complaint  within  24 
hours,  he  should  pay  for  the  apples. 

Respondent  claimed  that  if  the  apples  had  been  as  repre- 
sented by  complainant  they  would  have  been  worth  $298.50  but 
that  due  to  their  condition  they  were  not  worth  more  than  $50. 
Respondent  claimed  $25  on  account  of  loss  of  time,  $50  for 
attorneys  fee  and  $290  in  addition. 

The  Iowa  Inspector  wrote  the  Bureau  on  May  4,  1938:  "I 
examined  the  same  and  fo"und  a  large  portion  of  them  were  decayed, 
rotted,  spoiled  and  partially  spoiled,  and,  as  such,  were  -unfit 
for  human  consumption." 
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E.1  ill ng_i n c lude d  in__D e cj^s  ion 

It  seemed  clear  from  the  State  Inspector's  findings  that 
the  apples  v/ere  not  in  suitable  shipping  condition  at  the  time 
of  shipment.    While  the  respondent  accepted  and  sold  them  this 
does  not  prevent  his  recovering  any  loss  sustained  "by  reason  of 
the  fact  that  they  were  not  what  the  complainant  represented 
them  to  'be.    Respondent,  however,  did  not  submit  satisfactory 
proof  of  loss.    Although  the  apples  were  condemned,  nevertheless, 
the  State  Inspector  gave  permission  to  sort  them  and  sell  those 
fit  for  food.     It  appeared  that  Kelley  Bros-,  put  the  apples  in 
storage  and  that  they  were  finally  destroyed  March  1,  1938. 
Kelley  Bros,  admitted  having  sold  $40  worth  of  them.     This  would 
indicate  that  perhaps  they  could  have  realized  considerably 
more  if  they  had  disposed  of  them  promptly  instead  of  putting 
them  in  storage.    The  respondent  was  out  the  freight  which  he 
paid,  but  it  would  seem  that  if  the  apples  had  been  sold  promptly 
by  Kelley  Bros,  they,  and  consequently  respondent,  would  have 
realized  more  than  the  freight.     Under  the  circ"amstances  both 
the  complaint  and  the  co"aiiter complaint  were  dismissed. 

S-2092,  November  17,  1938,  Docket  2992:  (S.P.) 

GEEGGJIAXCY^  I IICORPORATED ^  SEBRING,_i^A_^  v._BUDISH  &  KAPLM 
CO^._IICORPOHApD,  ,70RCSSTER_^  M 

Violation  charged:     Unjustified  rejection 
of  a  carload  of  oranges  and  g'i'apef ruit. 

Principal  poin_t s_invp,lved :     Switching  ship- 
ment in  accordance  v/ith  buyer's  in- 
structions to  broker  and  broker's  confir- 
m.ation  of  sale  was  not  act  of  acceptance; 
rejection  not  without  reasonable  cause 
v/hen  based  on  Federal  inspection  notwith- 
standing later  inspection  showed  fruit 
met  grade. 

Ox'der:     Complaint  dismissed. 

Out^line  of  Facts 

On  or  about  November  27,  1937,  through  a  broker,  complain- 
ant sold  to  respondent  one  carload  of  Combination  U.S.  No.  1  and 
No.  2  oranges  and  grapefrait  delivered  at  Worcester,  Mass. 
Shipment  was  made  on  November  30,  from  Lakemont,  Florida,  -onder 
billing  for  delivery  to  respondent  on  the  N.Y. ,  N.H.  &  H.  tracks  ' 
at  Worcester.     On  arrival  at  Worcester,  the  car  was  switched 
to  the  Boston  &  Albany  tracks  in  accordance  vrith  respondent's 
standing  order  to  the  railroad  to  that  effect.     Respondent  re- 
jected the  fruit  and  com.plainant  then  ordered  the  car  diverted 
to  Boston  but  claimed  that  because  of  the  switching  from  the 
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N.Y, ,  N.H.  &  H.  tracks  at  the  order  of  respondent  diversion  to 
Boston  could  not  'oe  accoinplished  on  the  thro-agh  r.-ite,  X7hica 
would  have  applied  on  this  hackhaul  had  the  orif,:inal  "billing 
not  "been  -altered,  and  complain.-^.nt  v/as  compelled  to  pay  addition- 
al charges  of  $132.55;     that  resale  resulted  in  net  proceeds 
of  $2M.57,  and  that  complainant's  damages  amo-onted  to  $479.76, 
the  difference  "betv/een  the  not  proceeds  of  the  auction  sale  and 
the  not  proceeds  which  would  have  "been  realized  had  the  contract 
"been  fulfilled.     Complainant  contended  that  the  rejection  v^as 
without  reasonable  ca-ase,  first,  "because  respondent's  act  of 
switching  the  car  from  the  N.Y. ,  N.H.  &  H,  tracks  to  the  Boston 
&  Al'bany  tracks  was  an  ass'oinption  of  control  which  amo'onted  to 
acceptance  and,  second,  "because  the  certificate  covering  the 
FederaJ  inspection  at  Boston  showed  the  fruit  to  be  of  the 
grade  specified  "by  the  contract. 

Respondent  claimed  to  have  stipulated  ■  to  the  "broker  that 
delivery  v/as  to  "be  made  on  the  Boston  &  Al"bany  tracks  and 
exhi'bited  b.  copy  of  the  'broker's  standard  confirmation  of  sale 
specifying  such  delivery. 

Federal  inspector  certified  that  on  Decem"ber  6,  the 
date  of  arrival  at  Worcester,  the  oranges  showed  decay  in  excess 
of  tolerance  of  U.S.  Com'bination  grade. 

Rulings  i.ncluded_in  Beci^ipn 

1.  The  standing  order  to  the  railway,'-  compa^ny  to  switch 
cars  consigned  to  respondent  to  its  Boston  &.  Al'bany  siding  did 
nothing  :nore,  in  this  case,  than  give  effect  to  one  of  the  con- 
ditions stipulated  in  the  contract.     If  complainant  v;as  not  informed 
as  to  respondent's  designation  of  routing,  the  "broker  was  at  fault 
in  the  performance  of  its  duty,  "but  the  respondent  co'old  not  "be 
held  liable  for  this  omission.     Parthermore,  the  complainant's  con- 
tention that  the  act  of  switching  constituted  acceptance  and,  there- 
fore, a  waiver  of  the  contrcict  stipulations  as  to  placement  of 

the  car  and  the  right  of  respondent  to  inspect  "before  acceptance 
could  not  be  uphold.     The  converse  was  trae, that  is,  the  act  of 
switching  was  evidence  that  the  placem.ent  condition  was  not 
Waived,  and  it  was  necessary  in  order  that  the  respondent  might 
be  allowed  the  right  of  inspection  in  the  customary  manner. 

2.  As  to  complainant's  contention  that  the  produce  was  of 

the  grade  specified  by  the  contract,  as  shown  by  inspection  at  Boston, 
it  was  held  that  res-oondent '  s  rejection  was  not  without  reasonable 
cause,  because  respondent  had  a  right  to  rely  on  the  Federal  inspection 
made  at  Worcester,  which  reported  excessive  decay  in  the  oranges. 
Complainant  could  have  protected  itself  by  appealing  the  inspection, 
but  not  by  reinspection  several  days  after  the  rejection.  The 
complaint  was  dismissed. 
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S-2093,  Noveiriter  17,  1938,  Docket  3020:  (S.P.) 

J .  E .  _NELSO_N ,  _AL100!-IA ,  _PA .        EDGERT ON  _&_BSERS^  WA SK INGTOK , _D^C^ 

Violation  charged:     Failure  to  pay  "broker- 
age fee. 

Principal  point  involved:    Broker  not  entitled 
to  "brokerage  unless  he  proves  he  negotiated 
enforceable  contract. 

Order:     Complaint  dismissed. 

Outline  of_Fact_s 

On  or  a-ljout  July  12,  1937,  complainant  undertook  to  negotiate 
the  sale  at  $85  f-o.!:.  of  a  carload  of  watermelons  for  and  on  "behalf 
of  respondent  and  thereafter  inform.ed  respondent  that  he  had  made 
sale  to  a  McAecsport,  Pa.  firm.     The  melons  were  shipped  from  South 
Carolina  to  McKeesport . hut  the  alleged  purchaser  refused  to  accept 
them,  claiming- the  purchase  had  not  been  authorized  at  the  price 
designated  by  the  broker.     Complainant  asked  for  an  award  to  cover 
his  brokerage  fee. 

Ruling_in eluded  in_Decisipn 

Compla,inant  had  the  burden  of  proof  but  failed  to  establish 
that  he  effected  a  v.?J,.id  sale  or  that  the  McKeesport  firm  signed  a 
confirmation  or  memorandom  making  the  sale  enforceable.     The  complaint 
was  therefore  dismissed. 

S-2099,  December  1,  1938,  Docket  2955:  (S.P.) 

JO SEPH_ROTppMG,  BUFFALO^  N. Y.  _v,  SYRACUSS_FRL^T'_CO. _^INC^,_STRACU^ 

Violation  charged:     Failure  truly  and  correctly 
to  acco'ont  for  a  truckload  of  tomatoes. 

Principal  poi_njt  involved:     Interstate  character  ■ 
of  shi'oment  must  be  proved  to  bring  transaction 
under  act . 

Order:     Complaint  dismissed. 

Outline  of  Facts 

On  or  about  October  28,  1937,  complainant  sold  to  respondent  125 
lugs  of  tomatoes  at  the  agreed  price  of  $1,80  per  lug,  or  $225  f.o.b. 
Buffalo,  H.Y.     They  were  shipped  by  truck  from  Buffalo  and  delivered  to 
respondent  at  Syracuse,  F.Y. ,  but  no  proof  was  submitted  to  show  that 
they  were  loaded  on  the  truck  from  a  car  which  had  been  shipped  to 
complainant  from  loading  point  in  California,  as  alleged  in  the  com- 
plaint, and  respondent  denied  that  any  interstate  movement  whatever 
was  involved  in  the  transaction.    Respondent  accepted  the  tomatoes  and 
thereafter  paid  com.plainant  $163.70,  claiming  this  was  all  that  the 
tomatoes  were  worth  since  "they  were  of  inferior  grade,  excessively 
spotted  and  decayed."     Complainant  asked  for  an  award  for  $61.30,  the 
unpaid  balance  of  the  purchase  price. 
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Ruling.,  included  in_Deci.s_ion 

Respondent  failed  to  prove  a  breach  of  v,"xrr;int7,  "but 
complainant  failed  to  prove  the  interstate  movement  of  the  ship- 
ment and  failed  to  show  that  the  contract  which  v/as  entered 
into  'betv/een  the  parties  contemplated  such  movement,  o,ll  of  which 
was  denied  "by  respondent,  and  the  complaint  v/as  therefore  dismissed. 

S-2104,  January  12,  1939,  Docket  3056:  (Hearing) 
GRraER_AM)Jv:iNTZSR_^  piV  YORK^-  N.y._v^  EORDER_SERVICE^  pW  YORK, 

Violation  char^ged:     Failure  triily  and 

correctly  to  acco-ont  for  a  carload 

of  grapes. 
Principal  i2oi^is_invo Ive d :     Terms  of 

contract  must  he  definitely  proved; 

failure  truly  and  correctly  to 

acco'unt  must  he  proved. 
Order:     Complaint  dismissed. 

0-Litli_ne  p_f_Fact_s 

Complaina.nts  claimed  that  on  or  about  Septenher  25,  1937, 
they  sold  to  respondents  one  carload  of  Zinfandel  grapes.  Subse- 
quently a  carload  of  1170  lugs,  which  had  "boon  shipped  from 
loading  point  in  California,  hilled  to  complainants,  was  diverted 
in  transit  to  Scranton,  Pa.  ,  where  it  v7as  accepted  without 
object  ion  'by  respondents,  who  thereafter  sold  them  for  the  net 
s"am  of  $723.83,  from  which  was  deducted  5^  per  lug  commission, 
or  $58,50,  and  $10.40  claimed  to  he  due  respondents  as  a  deficit 
in  connection  v/ith  another  shipment  of  prodaco,  check  for  $654,93 
'being  sent  to  coirrpls-infints.     Complainants  asked  for  an  award  of 
$58,50  on  the  gro^ond  that  this  was  an  outright  sale. 

Respondents  m.aintained  that  the  grapes  were  consigned  to 
them  and  that  correct  accounting  had  been  made  to  complainants. 
Both  complainants  and  respondents  offered  testimony  of  witnesses 
to  sxipport  their  contentions.     Complainants  claimed  to  have 
delivered  to  respondents  an  invoice  covering  these  grapes  "at 
$50  ton  f.o.b.  shipping  point  $818.38."    Respondents  claimed 
never  to  have  received  such  invoice. 
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Ruling,_included  in_Decision 

The  record  disclosed  quite  conclusively  that  no  record 
or  memorandum  was  shown  to  have  heen  made  and  delivered  by 
complainants  in  such  manner  as  definitely  proved  that  the  grapes 
here  under  consideration  were  sold  to  respondents.  Moreover, 
it  appeared  to  have  "been  generally  known  among  dealers  in 
fruits  and  produce  in  l-Iew  York  City  that  the  respondents  do  not 
purchase  produce  hut  act  as  brokers  or  selling  agents.  A 
sale  to  them  would,  therefore,  have  been  an  "onusual  transaction, 
to  say  the  least,  but  neither  of  the  parties  to  this  controversy 
contended  that  there  was  anything  unusual  concerning  this  trans- 
action at  the  time  complainants  agreed  to  divert  a  carload  of 
grapes  to  Scranton,  Pa. ,  for  respondents.     Considering  the 
record  as  a  vvhole,  it  was  believed  that  complainants  failed 
to  sustain  the  burden  of  proving  the  allegations  of  their 
complaint  which  charged  respondents  with  fail'ore  truly  and 
correctly  to  account  for  grapes  which  were  purchased  from 
them,  nor  was  there  any  showing  that  respondents  failed  truly 
and  correctly  to  acco"ant  on  a  consignment  basis.     The  complaint 
was  therefore  dismissed. 

S-2113,  Leceinber  22,  1938,  Docket  3070:  (Hearing) 

JOSEPH_DUBIN_&_Cp.^  IjJG.^  PHILADELPHIA^  PA_^  v.  CMPBELL  &  COLACE, 
PHILADSL?HIA_^  PA^_ 

Violation  charged:     Failure  truly  and 
correctly  to  acco"ant  for  net  prcceeds 
of  sale  of  various  lots  of  consigned 
produce. 

Princip_al  point, s__involved :     Liability  of  a 
bankrupt  on  claims  for  pa;^ment  or?  purchased 
produce  must  be  settled  in  baiikruptcy 
proceedings;    whether  tro.nsaction  was 
purchase  or  consignment. 

Order:     Complaint  dismissed. 

Out^lin^  of_Eact_s 

Complainant  alleged  that  the  following  shipments  of  produce 
were  consigned  to  respondents,  who  accepted  them  and  made  sale  for 
the  accoujit  of  complainant,  but  failed  to  render  accounts  sales 
or  pay  the  net  proceeds  therefor: 


On  or  about  March  11,  1938,  570  crates  carrots 


II  II 
II  II 
II  II 


14, 
17. 


60 

1938,  132 
1938,  100 


23,  1938,  41 


"  beets 
"artichokes 


II 


carrots 


shipped  from  Mercedes, Tex 
"  "      Oceana, Calif 


II  II 
Brawley,  " 
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Respondents  contended  that  on  or  atout  April  1,  1938 
account  sales  was  delivered  to  co/-plainant  and  on  or  about 
May  15,  a  check  for  $73.57  in  payinent  of  the  net  proceeds  for 
the  41  crates  of  carrots  was  tendered,  "but  was  refused  by 
complainr.nt ;     tha.t  the  remainder  of  the  produce  herein 
mentioned  v^as  not  consigned  to  them,  "but  was  purchased,  and 
that  they  ::ei-e  in  bankruptcy  and  must  submit  to  the  require- 
ments ar.d  orders  of  that  court  in  making  payment  for  the  purchased 
produce. 

,  The,  attorney  who  appeared  at  the  hearing  on  "behalf  of 
the  receiver  in  bankruptcy  suggested  that,  since  the  bankruptcy 
court  takes  jurisdiction  of  all  matters  jjertpaning  to  claims 
against  the  b.Tjikrapt ,  it  mi.-^t  be  advisable  to  discontinue  this 
proceeding  and  allow  the  controversy  to  be  determined  by  the 
U.S.  District  Co'ort,  or  a  referee  there-ander.     The  examiner 
properly  refused  to  dismiss  the  case  until  adequate  consideration 
could  be  given  by  the  Secretary  to  all  facts  involved. 

Complainant's  repr^-- tentative  testified  at  the  hearing 
that  the  produce  in  dispu" a  was  delivered  to  respondents  with 
the  "onder standing  that  t'aey  would  sell  it  cand  thereafter  would 
be  charged  with  the  price  for  v;hich  it  nad  been  sold,  less  a 
reasonable  allowance  for  making  sales.     Apparently  no  written 
memoranoaun  wa-s  made  at  tho  time  the  produce  was  t-orned  over  to 
responfl.cnt ,  but,  a  memorandujn  bill  appeared  to  "nave  been  sent  by 
complainant  to  respondents  after  the  price  had  been  established. 
These  memorandum  bills,  with  the  exception  of  the  one  covering 
the  41  packages  of  carrots,  showed  transportation  and  other 
charges  set  forth  against  receipts  and  disclosed  that  all  items 
were  handled  at  a  loss.     In  the  case  of  the  mem.orand'om  bill 
covering  the  41  packages  of  carrots,  the  only  item  charged  against 
the  gross  receipts  was  a  lOfo  selling  charge. 

E-aling.._incrade_d  in_Decj^si,on 

It  was  clear  that  respondents  were  billed  for  the  41 
packages  of  carrots  in  a  different  manner  than  for  the  remainder 
of  the  produce.     Considering  the  record  as  a  whole,  it  was 
believed  that,  with  the  exception  of  the  41  packages  of  carrots, 
respondent  must  be  held  to  have  purchased  the  produce  at  a 
price  to  be  fixed  after  it  had  been  sold  by  them.     It  is,  of 
course,  a  v/ell  settled  principle  of  law  that  the  parties  must 
reach  an  agreement  with  reference  to  price  before  there  can  be 
a  binding  contract  of  sale,  and  it  is  equally  clear  that  the 
price  need  not  be  definitely  fixed  at  the  time  of  the  sale 
if  the  a-gi-eement  contains  express  or  implied  provisions  by  which 
it  may  be  rendered  certain.     Since  these  p'orchases  v/ere  at  prices 
to  be  based  on  what  could  be  obtained  by  respondents,  and  since 
respondents  apparently  stood  ready  and  willing  to  acco-ont  in 
full  for  the  net  proceeds  received  from  the  consigned  carrots, 
it  was  believed  that  the  question  of  the  liability  of  respondent 
was  one  to  be  settled  in  the  bankruptcy  proceeding,  and  the 
complaint  T;as  therefore  dismissed. 
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S-2117,  December  22,  1938,  Docket  3108:  (Hearing) 

PHILADELPHIA  PRODUCE_CKSDIT  AMD  COLI^CTION_Bra{EAU,_PHIMEIPHIA, 
PA^  V. _CMPBELL_&JC0LA.CE  , .PHILADELPHIA  ,_PA . 

Violation  charged:     Failure  to  acco-ant 
to  conplainant as  assignee  of 
fifteen  dealers,  for  n-orfierous  lots  of 
commodities  purchased  from  the 
assignors. 

Pri.ncip.al  Eoi^i  .lnv6lve_d:  Adjudication 
of  respondents    as  bankrupt  made 
necessary  dismissal  of  complaint. 

Order:     Complaint ' dismissed. 

Out^li.ne  of  Facts 

At  the  opening  of  the  hearing,  respondents'  attorney 
moved  to  dismiss  this  proceeding,  due  to  the  fact  that  on 
October  18,  1938,  respondents  filed  a  voluntary  petition  in 
bankruptcy  in  the  U.S.  District  Court  for  the  Eastern  District 
of  Pennsylvania,  and  on  that  day  they  were  adjudicated  bankrupt. 
The  Examiner  overruled  this  motion  and  proceeded  to  take  such 
testimony  as  v;as  offered. 

Euling;_include_d  in_^Deci.si.on 

It  was  believed  thp.t  respondents'  motion  to  dismiss  should 
have  been  granted  and  the  proceeding  dismissed.     The  Secretary 
therefore  ordered  that  the  complaint  in  this  case  be  dismissed 
without  prejudice. 

S-2119,  January  12,  1939,  Docket  3114:     (S.P. ) 

DEpECO  CO^,_ING^,  BALTIMOEE^  MD^  v.  JvffiYSR_SCHmAN_CO._^  CHICAGO, 
ILLINOIS. 

Violatio.n  charged:     Failure  to  deliver  a 
carload  of  grapes  in  accordance  with 
contract. 

Pri^ncipal  poi.nt^s_invo Ived :    Terms  of 
contract  must  be  proved;     to  collect 
damages  buyer  must  prove  produce  did 
not  meet  contract  specification. 

Order:     Complaint  dismissed. 
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Outline  p_f__Facts 

On  or  a,Dout  DecemlDer  27,  1937,  duly  authorized  repre- 
sentatives of  complainant  and  respondent  entered  into  an  agree- 
ment d'oring-  the  course  of  a  long  distance  telephone  conversation 
v/herehy  conrjlainant  contracted  to  buy  from  respondent  a  carload 
of  grapes  then  "on  track  at  *^hicago"  at  $1,80  per  lug  f.o.h. 
Chicago.     Respondent  thereafter  shipped  the  grapes  to  Baltimore, 
Md.  ,  whero  t^iey  were  accepted  "by  complaina,nt ,  who  apparently 
paid  to  respondent  the  agreed  purchase  price.  Complainant  filed 
claim  for  alleged  loss  of  $760.85,  the  difference  between  the 
s'oin  received  for  the  grapes  and  the  ar.ount  claimed  to  have 
been  received  for  an  equal  number  of  lugs  of  similar  grapes 
sold  by  complainant  at  Baltimore,  Md,  at  approximately  the 
same  time. 

Complainant  contended  that  it  was  "onder stood  that  the 
grapes  graded  U.S.  F.ancy  a,t  Chicago,  v/hile  respondent  claimed 
that  the  agreG;,Vient  provided  for  shipment  of  "grapes  that  carried 
government  inspection  graring  U.S.  Fancy  in  storage"  and  "that 
car  was  sold  with- no  grade  specified  to  complainant  by  said 
respondent."    A  letter  written  on  December  27  by  complainant  to 
respondent  stated:     "This  confirms  telephone  conversation  with 
you  today  of  our  purchase  of  the  above  Ccar  Corsair  Brand 
Emperor  grapes  at  S"^  ,80  f.c.b.  Chicago,  U.S.  Famcy."     There  was 
no  positive  showin;'-  that  any  reply  was  made  to  the  previously- 
quoted  letter,  but  it  was  definitely  shown  that  on  December  30 
respondent  wrote  complainant:     "Reference  oiir  telephone 
conversation  concerning  ***  car  of  grapes  sold  you  the  other 
day,  we  are  enclosing  herewith  coToy  of  inspection  certificate 
at  shipping  point  and  you  will  note  sam.e  grades  U.S.  Fancy  and 
is  a  very  good  car  of  grapes  at  that."    The  invoice  made 
by  respondent  on  December  27  specified  "1098  Lugs  Emperors 
Corsair  Brand©  lo30  F.O.B.  Chicago." 

Federal-State  inspection  at  Antes,  Calif,  on  December  9 
showed  that  the  grppes  then  graded  U.S^ Fancy  Table.     Federal  in- 
spection at  Baltimore  on  Decem.ber  29  showed  that  the  shipment 
"now  fails  to  meet  requirements  of  U.S.  I'ccicy  Table  only  acco'ont 
of  bruised  berries  in  excess  of  tolerance  allowed." 
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E-aling_included  in_Decision 

Complainant  failed  to  prove  that  the  contract  "between  the 
parties  provided  that  the  grapes  were  to  grade  U.S.  Fancy  Tahle 
at  Chicago,  Illinois  and  also  failed  to  furnish  positive  proof 
that  they  failed  to  raeet  the  requirement  for  that  grade  at  that 
point.     It  is  an  elementary  principle  of  procedure  that  the 
burden  of  proof  reats  upon  the  complainant  to  prove  the  terms 
of  the  contract  relied  upon,  a,nd  "breach  thereof,  "before  the 
respondent  is  o'bligated  in  any  way  to  furnish  re"buttal  testi- 
mony in  order  to  relieve  itself  of  lia'bility.     The  complaint  was 
therefore  dismissed. 


S-2123,  January  14,  1939,  Docket  3041:  (Hearing) 

?HILAD3L?KIA_PR0DUCE_CEBDIT  &  C0LIECTI0N_BIM:AU,_PHILAP;LPHIA 
PA^  v._JOSEPH  G0HE1,_PHILADELPHIA,_PA. 

Violation  charged:     Fail-are  to  account 
for  produce  p'orchased  in  interstate 
commerce. 

Princi]D?.l  poi.njt  Involved:  Complaint 

di^imissed  due  to  "bankruptcy  proceedings 
against  respondent. 

Order:     Complaint  dismissed. 

0-atli_ne  of  Facts 

Complainant  alleged  that  respondent  is  inde"bted  to 
complainant,  as  the  assignee  of  21  dealers,  for  n'omerous  lots 
of  produce  purchased  by  respondent  in  the  course  of  interstate 
commerce  from  said  dealers  who  assigned  their  claims  to  complain- 
ant . 

Respondent's  answer  denied  generally  the  material  alle- 
gations contained  in  the  complaint  and  challenged  the  right  of 
complainant  to  proceed  -onder  the  act  because  of  failure  to  show 
that  interstate  commerce  was  involved  in  any  of  the  transactions 
and  for  the  f-orther  reason  that  respondent  made  an  assignment  to 
complainant  for  the  benefit  of  creditors  prior  to  the  filing  of 
the  com.plaint  herein  and  three  of  the  assignees  filed  an 
invol-jntary  petition  in  bankruptcy  against  respondent  before  the 
complaint  was  filed  in  this  proceeding. 
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At  the  opening  of  the  hearing  respondent's  attorneys 
moved  to  dismiss  this  proceeding  because  all  claims  involved 
were  included  in  the  "bankruptcy  proceeding,  as  well  as  the 
assignment  to  creditors.    The  examiner  overruled  this  motion 
and  proceeded  to  take  such  testimony  as  was  offered. 

]Ruling_ included  in_Deci,sion 

Respondent's  notion  to  dismiss  this  proceeding  due  to 
"bankruptcy  should  have  "been  granted.     The  complaint  was  there- 
fore dismissed  without  prejudice, 

S-2132,  January  19,  1939,  Docket  2470:  (Hearing) 

msnjmcmP  CO.^  LOS  MG:EPS,_CALIF^  v._I^VY  &  KMHR.JNC^  and 
MAX  KLAHR, JfEW_YOEX, J\T^.  '    ■  ■ 

Violation  charged:    Unjustified  rejection 
of  two  carloads  of  grapes. 

Princiml  poi.nt.  involved:     Certificates  of 
inspections  fo'or  days  "before  shipment 
aiid  7  days  "before  sale  insufficient  to 
prove  grapes  in  rolling  car  met  contract 
requirements  at  time  and  place  of  sale. 

Order:     Com.plaint  dismissed. 

Out^Hne  of _Fac t_s 

The  original  complaint  in  this  case  alleged  that  on  or 
ahout  Decemher  27,  1935,  through  a  "broker,  complainant  sold  to 
the  respondent  corporation  two  carloads  of  Nadco  Brand  U.S. 
Fancy  Emperor  grapes  at  the  agreed  f.o.h.  price  of  $1.50  per  lug, 
su"bject  to  inspection  and  acceptance  at  shipping  point  "by  respond- 
ent;    that  grapes  iveeting  contract  requirements  at  the  time  of 
shipment,  Dccem'ber  24,  were  tendered  to  and  rejected  by  respond- 
ent and  thereafter  resold  by  complainant  at  a  net  loss  of 
$1356,90,  for  the  recovery  of  which  the  complaint  was  filed. 
The  amended  complaint  set  forth  substantially  the  same  facts, 
but  included  Max  Kla.hr  as  a  respondent  without  attempting  to 
show  hov/  it  was  proposed  to  hold  either  respondent  liable  except 
as  it  was  alleged  generally  that  they  both  rejected  the  shipments 
without  reasonable  cause. 

Respondents  interposed  a  general  denial  of  liability  and 
alleged  failure  to  comply  with  the  Statute  of  Frauds  as  a  further 
and  separate  defense. 
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As  evidence  of  the  sale  complainant  relied  on  two  copies 
of  standard  memoranda  of  sales  made  out  by  the  broker  on 
December  27,  each  setting  forth  a  sale  for  complainant  to  Max 
Klahr  of  one  carload  of  Nadco  Brand  U.S. Fancy  Emperor  grapes 
at  the  f.o.b.  price  of  $1,50  per  lug  "shipping  point  inspection 
and  acceptance."     It  was  shown  that  2  carloads,  each  containing 
972  lugs  of  Smperor  grapes,  which  had  been  shipped  on  December 
24  from  California,  were  thereafter  diverted  while  in  transit 
and  were  tendered  to  one  or  both  respondents  and  refused.  Copies 
of  certificates  of  Federal-State  inspections  on  October  25  and 
November  4,  1935  showed  the  grapes  then  graded  U.S.  Fancy  Table. 
Copies  of  two  other  certificates  of  Federal-State  inspections 
for  condition  only,  made  on  December  20,  were  submitted. 

B.uling_included  in_.Decisi.on 

Complainant  failed  to  prove  that  the  grapes  met  contract 
requirements  as  alleged  at  the  time  and  place  of  shipment.  The 
Federal-State  inspections,  evidenced  by  certificates  submitted 
by  complainant,  the  last  of  which  was  made  on  December  20,  which 
was  a  few  daj^s  prior  to  shipment  and  seven  days  prior  to  date  of 
sale,  failed  to  show  that  the  grapes  met  contract  requirements 
at  the  time  and  place  of  sale.     Complainant  also  failed  to  prove 
the  existence  of  a  valid  and  enforceable  contract.     The  complaint 
was  therefore  dismissed. 


S-2144,  January  25,  1939,  Docket  2973:  (Hearing) 

TRACY-WALDROF  C0.^,_SALIMS^  OU,ll._v_^  THE  ROSEKBLUM  BROS^  CO^ 
YOUNGSTOWN,,^  OHIO. 

Violation  charged:     Failure  to  account  for 
a  carload  of  grapes. 

Principal  point_s_involved:     In  absence  of 
other  evidence,  contract  purchase  price 
considered  as  market  value  of  grapes  of 
kind  and  quality  that  should  have  been 
delivered;    allov/ance  of  commission  to 
buyer  for  resale  of  goods  not  meeting 
contract  not  proper. 

Order:     Complainant  awarded  $381.18,  plus 
interest . 
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0;atlj^ne  of_Fact_s 

On  or  atout  October  9,  1937,  through  a  broker,  complain- 
ants sold  to  respondent  three  carloads  of  U.S.  No.  1  juice  grapes 
at  92^5^  per  lug  for  the  Alicantes  and  ^^^(p  per  lug  for  the 
Muscats,  delivered  at  Yo^ongstown,  Ohio.     The  dispute  in  this  case 
concerned  onl.r  one  car,  containing  250  lugs  of  Alicantes  and 
965  lugs  of  I'uscats,,  which  v/as  shipped  from  California  on  or 
about  October  1  and.  was  in  transit  at  the  time  the  sale  was 
made.     The'  car  was  invoiced  to  respondent  for  the  net  sum  of 
$536.14.     It  arrived  at  Youngstown  on  October  12,  at  which  time 
respondent  examined  the  grapes  and  v?ired  corplainants  that  they 
were  wet,  moldy  and  decayed.     Complainants  stated  that  they 
were  reliably  informed  that  respondent  paid  $16  for  extra  icing, 
which  complainants  v;ere  v,'illing  to  credit  against  the  purchase 
price,  and  they  therefore  asked  for  an  award  of  $520.14. 

Respondent  claimed  a  right  of  set-off  in  the  s'om  of 
$178.96  plus  a  commission  o  f  lOfo  of  the  gross  sale,  or  $89.67, 
plus  the  charge  for  extra  icing  of  $16,  or  $284. 53,'  from  which 
a  deduction  of  $40  was  made  as  a  credit  for  payment  received 
from  com.plainants  by  check  dated  October  23.     This  left  a  net 
s"am  claimed  by  respondent  of  $244.63. 

Inspection  at  Yo"ungstown  at  9  a.m.  on  October  12  by  an 
inspector  of  the  Railroad  Perishable  Inspection  Agency  showed: 
"Lugs  in  upper  4-5  layers  are  wet  and  leaking  due  to  weak  berries. 
Grapes  are  firm,  juicy  to  \cffc  raisining,  sweet,  showing  7  to 
Qio  shattering.     Stems  drying.     1  to  2^  Grey  Mold  Decay."  The 
inspector  testified  at  the  hearing  that  he  examined  representative 
samples  in  the  upper  four  to  five  layers  of  the  load  and  fo"and 
the  lugs  v/et  and  leaking  due  to  v/eak  berries.     Another  witness 
testified  that  he  examined  the  shipment  when  about  one-third  of 
the  grapes  had  been  <anloadod  and  that  about  one-third  of  the 
grapes  remaining  in  the  car  were  a  little  wet.     Upon  being 
questioned  further,  he  stated  that  a  fev;  lugs  were  "pretty 
wet"  and  that  the  rest  of  the  grapes  were  in  good  condition. 

Raling_included  in_Decis2^on 

Complainants  failed  to  deliver  grapes  v/hich  met  contract 
requirements.     The  U.S.  standards  for  U.S.  No.  1  juice  grapes 
provide  that  not  more  than  lOys  of  the  grapes,  by  wei^t,  in 
any  one  container  m^ay  be  below  requirements  for  this  grade,  but 
not  more  than  5^,  by  weight,  may  be  seriously  damaged.  Serious 
damage  means  any  defect  or  inj'ory  which  seriously  affects  the 
shipping  or  market  quality,  including  grapes  which  are  crushed 
or  wet.     Since  the  record  clearly  indicated  that  7  to  8^  of  the 
grapes  were  shattered  and  other  defects  exceeded  3^,  it  was  clear 
that  they  were  not  U.S.  No,  i  grade  when  delivered  to  respond- 
ent at  Youngstown.     The  Uniform  Sales  Act  v/hich  has  been  enacted 
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into  law  in  the  State  of  Ohio  in  sulDstance  provides  (sections 
49  and  69)  that  acceptance  of  .5;oods  by  the  huyer  shall  not  dis- 
charge the  seller  frora  liability  in  damages  for  breach  of  the 
seller's  warranty  and  that  the  buyer  may  accept  the  goods  and 
set  up  against  the  seller  the  breach  of  warranty  by  way  of        •  • 
recoupment  in  diminution  or  extinction  of  the  contract  price. 
Respondent's  damages  should  be  measured  by  the  difference  between 
the  value  of  the  grapes  delivered  and  the  value  they  wo'old  have 
had  if  in  accordance  with  contract  requirements.     The  record 
showed  that  the  market  value  of  the  grapes  delivered  was  $896.67, 
this  being  the  gross  s"am  realized  from  sale  by  respondent.  In 
the  absence  of  other  evidence,  the  contract  price  of  $1075.63 
was  considered  as  the  market  value  of  grapes  of  the  kind  and 
quality  Lhat  should  have  been  delivered.     The  difference  of 
$178.96  was  set  up  in  diminution  of  the  contract  purchase 
price.     The  commission  charge  of  10^  of  the  gross,  $89.67,  was 
not  a  proper  item  of  damage  and  for  this-  reason  could  not  be 
allowed.    Respondent  was  entitled  to  $178.96  plus  the  icing 
charge  of  $15,  or  $194.96.    After  crediting  complainant  with  the 
payment  of  $40  made  to  respondent  by  check  of  October  23,  the 
net  s"am.  which  respondent  v/as  entitled  to  set  up  in  diminution 
of  the  purchase  price  was  $154.96.     Since  the  net  invoice  price 
under  the  contract  was  $535.14,  com.plainant  was  awarded  that  s'om 
less  $154.95,  or  $381.18,  plus  interest. 

S-2150,  February  11,  1939,  Docket  3050:  (Hearing) 

THE  MILLER_OTIT_C0.^  INC.^  HErAXDSBURG ,  CALIF,  v.  THE  MILm  GEAPE 
C0^>  J'JEWARK,_1T_^.   


Violation  charged:     Failure  truly  and 

correctly  to  acco-ant  for  one  car  of 

grapes;    "on justified  rejection  of 

two  cars  of  grapes. 
Principal  point  Involved:     To  collect 

damages  because  of  rejection,  seller 

must  prove  produce  met  contract 

specifications. 
Order:     Complaint  dismissed. 

OujtHne  of_Fac_t^s 

On  or  about  September  21,  1937,  complainant  sold  to  respond- 
ent 8  carloads  of  U.S.  No.  1  Petit  Syrah  grapes  at  $47  per  ton 
f.o.b.  shipping  point,  and  one  carload  of  U.S.  No.  1  Alicante 
grapes  at  ;?35  per  ton  f.o.b.     Respondent  was  to  advaaice  $100  per  car, 
or  $900,  receipt  of  which  was  acknowledged  by  complainant,  and 
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it  Was  agreed  that  complainant  wo'a].d       released  from  liability 
for  failure  to  deliver  "in  the  event  of  adverse  weather  conditions 
or  other  acts  of  God"  ,  in  which  case  any  "onused  portion  of  the 
advance  was  to  he  returned  "by  coiriplainant.     Complainant  shipped 
3  carloads  of  grapes  from  loading  point  in  California  to  Newark, 
N.J.  ,  where  they  were  accepted  "by  respondent  and  the  contract 
purchase  price  therefor  paid.    A  fourth  carload  of  Petit  Syrah 
grapes  v/as  shipped  on  October  12,  billed  to  a  Newark  dealer,  and 
on  October  16  was  diverted  to  respondent  and  accepted  at  the 
purchase  price  of  $721.92,  and  on  October  20  and  on  October  22 
a  carload  of  Alicantes  and  one  of  Petit  Syrahs  were  shipped, 
but  these  two  cars  were  refused  by  respondent  and  complainant 
made  resale  at  a  claimed  loss  of  $1054.27.     Complainant  asked 
for  an  av/ard  of  $1386.19  to  cover  the  unpaid  balance  of  the 
contract  price  of  the  fo"ai'th  car  and  the  loss  sustained  on  the 
other  two. 

Respondent  alleged  that  on  or  about  October  16,  complainant's 
agent,  who  had  handled  the  transaction,  advised  respondent  that 
complainant  would  be  "unable  to  deliver  the  remaining  six  carloa^ds 
Linder  the  agreement  and  therefore  requested  respondent  to  accept 
the  fourth  carload  at  the  contract  purchase  price  of  $721.92 
and  deduct  therefrom  the  remaining  $500  of  the  advance  by 
respondent  and  pay  the  balance  to  the  agent.     Complainant  con- 
tended that  this  shipment  was  accepted  by  respondent  under  the 
original  contract  and  the  agent  therefore  refused  respondent's 
check  for  $121,92  in  payment  therefor,  which  check  was  later 
sent  to  and  retained  by  complainant. 

The  record  s]iowed  that  rains  occurred  at  shipping  point 
early  in  October  and  also  just  prior  to  the  m.iddle  of  the  month. 
In  his  testimony  the  agent  admitted  that  aro-und  the  16th  of  the 
month  the  rains  had  adversely  affected  the  grapes  and  that  he  had 
discussed  this  matter  with  respondent's  officials,  one  of  v;hom 
testified  that  at  this  time  complainant's  agent  v/as  v/illing  to 
make  f'orther  shipments  only  if  the  U.S.  No.  1  requirements  were 
Waived.     The  record  showed  that  complainant's  agent  v/rote  the 
Department  on  November  18,  1937,  stating  that  because  of  adverse 
v;eather  conditions  complainixnt  had  been  able  to  ship  only  six 
carloads  to  respondent  and  his  testimony  indicated  that  the  sixth 
shipm.ent  v;a,s  the  last  offered  to  respondent  and  was  about  the  last 
of  complain.ant '  s  shipments  of  grapes. 

Rulings  included_in  Decision 

1.     It  was  evident  the  grapes  had  been  damaged  by  the  rains 
occurring  prior  to  the  middle  of  October  but  complainant  did  not 
show  that  the  fifth  and  sixth  shipments  graded  U.S.  No.  1  as  re- 
quired by  the  contract.     Complainant  therefore  failed  to  show 
that  it  made  good  delivery  'onder  the  contract  with  respect  to 
these  two  shipments  and  that  the  loss  claimed  was  not  due  in 
part  at  least  to  grapes  of  an  inferior  q-oality  or  condition,  and 
that  it  was  entitled  to  the  amount  claimed  as  damages. 
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2.     Since  complainant's  agent  advised  respondent  that 
the  remainder  of  the  gi'apes  included  in  the  agreement  wo'old  not 
he  shipped  hecause  of  rains  in  California,  respondent's  failure 
to  accept  the  last  two  shipments  tendered  was  not  without  reason- 
able cause.    Respondent  should  he  permitted  to  deduct  the  "onused 
portion  of  the  advance  from  the  purchase  price  of  the  fo'cirth 
carload,  which  shipment  would  be  paid  for  in  full  when  complain- 
ant cashed  respondent's  check  for  $121.92.    The  complaint  was 
therefore  dismissed. 

S-2152,  February  16,  1939,  Docket  3148:  (S.P.) 

MEYER  SCHUM/IN  CO^,_CHICAGO^  pL._v^  FRUIT  SUPPLY_CO.^  ST_^  LOUIS, 
MO^ 

Violation  charged:    Unjustified  rejection 

of  a  carload  of  cauliflower. 
Principal  point,  involved;     Terms  and 

specifications  of  oral  contract  must 

be  proved  by  complainant. 
Order:     Complaint  dismissed. 

Out.li,ne  of  Facts 

The  carload  of  cauliflower  in  question  was  shipped  from 
G-aadalupe,  California,  March  7,  1938,  consi^ened  to  complainant 
at  Montreal,  Canada.     Among  the  endorsements  stamped  on  the  shipper's 
bill  of  lading  was  the  direction  to  the  carrier  to  "stop  car 
Chicago,  Illinois  for  inspection".     Federal  inspection  of  the 
load  on  the  day  of  shipment  fixed  the  grade  as  U.S.  No.  1.  Complain- 
ant alleged  that  on  March  15  it  sold  the  cauliflower  to  respond- 
ent, through  its  agent,  the  Pioneer  Fruit  and  Commission  Company 
of  Chicago,  at  $1.25  per  crate  f.o.b.  Chicago,  on  a  verbal  order 
given  to  the  agent  over  the  telephone. 

Respondent  adjnitted  giving  the  agent  a  verbal  order  for  a 
carload  of  cauliflower  but  maintained  that  it  was  for  a  "fresh 
arrival"  load  that  would  grade  U.S.  No.  1  at  St. Louis  and  that  it 
further  stipulated  that  the  cauliflower  must  be  "white  and  compact 
with  good  green  jackets." 
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E."aling_in eluded  in_Deci_s_ion 

CorjplB.inant ""s  cause  of  action  rested  on  an  oral  contract. 
Complainant  ass'omed  the  burden  of  establishing  by  competent  said 
convincing  evidence  the  terms,  conditions  and  essential  particulars 
of  such  oral  contract.     The  record  should  have  outlined  the 
langaage  used  by  the  parties  who  participated  in  the  telephone 
conversation^^og^^he^|ubstance  thereof,  so  that  the  terms,  specif i- 
cations./o?'^the^con^ract  could  be  said  to  have  been  established. 
Such  details  were  essential  to  a  determination  as  to  v/hether  a 
contract  was  cons"umrnated  and  v/hether  either  of  the  parties  thereto 
was  gailty  of  a  breach  of  contract.     In  the  absence  of  description 
or  rccit-:^,!  of  what  was  said  in  the  telephone  conversation  it  could 
not  be  determined  whether  the  Pionwer  Fruit  and  Commission  Co. 
acted  as  agent  or  otherwise  -and  the  evidenco  v/a? .  insufficient  to 
support  the  allegations  of  the  complaint  as  to  essential  details 
of  a  contract.     The  complaint  was  therefore  dismissed, 

S-2153,  February  16,  1939,  Docket  2614:     (S.p.)  .  . 

THE_  CHAS^  A2BATE_C0.^  CHICAGO ,_ILL^  v._J^  H._LIVING:STON,_BELI^ 
GLADE,  _FLORI  DA. 

Violation  charged:     Failure  to  pay 
deficits  incurred  in  sale  of  3  car- 
loads of  beans  for  acco'unt  of  respond- 
ent . 

Principal  l^oint  _i_nvolved:     Knowledge  of 
principal's  agent  as  to  capacity  in 
which  subagent  acted  is  imputable  to 
to  the  principal. 

Order:     Complaint  dismissed. 

Out^lJ^ne  of  Facts 

Complainant  alleged  that  on  December  2,  4  c-^jid  5,  1936, 
respondent,  in  accord-mce  with  a  verbal  contract  with  Tom  Amendola, 
Florida  agent  of  complainant,  shipped  from  Florida  3  carloads  of 
fresh  beans  to  complainant  at  Chicago,  111.,  for  sale  on  consign- 
ment;    that  complainant  made  accomjnodation  advances  to  represent 
in  the  s-am  of  $1432.10;     and  that  after  deducting  the  advances 
and  necessary  expenses  from  the  gross  proceeds  of  sale  the  acco'ont 
of  respondent  showed  a  deficit  of  $774.64,  for  which  respondent 
failed  to  acco'unt. 
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Respondent  contended  that  he  acted  as  a  su'bagsnt  of 
complainant's  agent  in  securing  the  produce  in  question  from 
various  growers,  in  distributing  the  accoramodation  advances 
to  the  growers  and  in  shipping  the  produce  to  complainant.  He 
also  stated  that  he  acted  as  negotiator  in  the  transaction  in 
question  through  courtesy  and  freindship  and  received  no 
compensation.     Com.plainant  contended  that  this  statement  was  in 
contradiction  of  Tom  Amendola's  statement  that  respondent  was  to 
receive  30^  of  the  commission  secured. 

Tom  Amendola,  complainant's  agent,        affidavit  stated: 
***  "That  he  had  the  Charles  Ahbate  Co.  advance  money  to  J.H. 
Livingston  on  account.  *  *  *  That  it  was  purely  a  hxisiness  trans- 
action;    that  the  advance  to  the  said  J.H.Livingston  was  purely 
accomm-Odation  and  had  the  returns  been  sufficient  to  have  paid 
the  advance,  the  freight,  and  the  commission,  then  the  said 
J.H.Livingston  would  hfive  "been  entitled  to  an  amo'unt  equal  to 
30  percent  of  the  commission.  In  reply  to  this  affidavit 

complainant  submitted  only  a  denial,  without  elaboration  or 
corroboration. 

R-al i n g_i n c lud e d  i.n_De  c  i,s  i. on 

The  statement  of  complain,ant '  s  own  agent  in  the  transaction 
was  strong  evidence  in  support  of  the  contention  that  respondent 
Was  actually  a  subagent  of  complainant's  agent,  and  that  the 
complainant's  agent  had  knowledge  that  the  accommodation  advances 
were  transmitted  to  the  grov/ers  or  vendors.     Respondent  merely 
stated  that  he  received  no  compensation,  without  denying  that 
he  v/as  acting  in  behalf  of  complainant  in  securing  the  consign- 
ment.    It  Was  quite  possible  that  complainant  was  at  the  time  of 
the  transaction  uninformed  as  to  the  capacity  in  which  respondent 
acted,  but  the  knowledge  of  the  complainant's  agent  as  to  the 
capacity  in  v/hich  the  respondent  acted  is  imputable  to  complain- 
ant.    The  complaint  v/as  therefore  dismissed. 

S-2154,  rebruary  16,  1939,  Docket  2893: (Hearing) 

R.H.DIETZ  &  CO^,_CHICAGO^  IiL._v^  MOSGM_CO.^  L._&_B^  PRODUCE  CO.  , 
C.H.ROBINSO!J_CO.^  and  Ef,CPIRS_ERUIT_CO. _^  CLEVELAND, _OHIO. 

Violation  charged:    Unjustified  rejection 
of  two  carloads  of  watermelons. 

Pri^ncip;al  ppi_n_t  involved:    When  contract  is 
not  severable,  failure  of  produce  in  one 
car  to  meet  contract  specifications  justifies 
rejection  of  both  cars  covered  by  contract. 

Order:     Complaint  dismissed. 
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0;atline  of  Facts 

On  or  about  July  28,  1937,  complainants  entered  into  ne- 
gotiations throu^  C.H.Robinson  Co.  ,  as  "broker,  for  the  sale  of 
two  carloads  of  watermelons  which  were  shipped  from  points  in 
Georgia  to  Cleveland,  Ohio,  the  watermelons  to  "be  "red  cutters", 
one  carload  to  average  26  Ihs.  and  the  other  28  lbs.     The  melons 
were  rejected  upon  arrival  at  Cleveland  and  one  of  the  cars  was 
resold  at  Canton,  Ohio  for  net  proceeds  of  $64.35  and  the  other 
at  Cleveland  at  a  deficit  of  $18,24.     Complainants  asked  for 
damages  of  $433.89. 

Federal-State  inspection  certificate  for  one  car  at  point 
of  shipment  read,  in  part:     "Flesh  is  pale  red  to  red  mostly  red 
***" .     Federal  inspection  at  Cleveland  showed  that  about  20^  of 
the  melons  were  pale  red.     There  was  no  official  inspection  of  the 
other  car  at  Cleveland. 

Rul  i  ng  , i n  c lude d  i n_D e c i_s  i^o n 

The  watermelons  were  not  "red  cutters"  as  specified  in  the 
contract  of  purchase  and  sale.    An  examination  of  the  contract 
and  the  circumstances  s'urro'onding  its  formation  indicated  clearly 
that  it  was  the  intent  of  the  parties  that  it  should  he  regarded 
aa  an  entire  contract.     This  being  the  case  and  since  the  melons 
in  the  car  inspected  failed  to  conply  with  the  specifications  of 
the  contract,  the  rejection  of  both  cars  was  not  without  reason- 
able cause. 


S-2157,  February  21,  1939,  Docket  3122:  (Hearing) 

Ee.l  -Applicant ion_of  Jo^eph_Schj,li,tj_  Fi t.ts.burghi.  Pai.,_fp.r _a 
Xic.ense  under  the  Perishable_Agricult'ural  Cominoditi^e_s  Act. 

Pri^nci^al  point^  involved:     Violation  of 
act  not  sufficient  ground  for  refusal 
of  license  when  it  a-opeared  the  obli- 
gation inc-urred  thereby  might  be 
extinguished  without  loss  to  shipper. 

Order:  On  payment  of  the  required  fee 
a  license  should  be  issued  to  Joseph 
Schilit, 
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Outline  of._Fact^ 

Joseph  Schilit,  of  Pittsturgli ,  Pa,,  filed  an  application 
for  a  license  -under  the  Perishahle  Agricultural  Commodities  Act. 
Because  of  certain  obligations  believed  to  have  been  incurred 
in  violation  of  the  act  by  the  Schilit  Produce  Co. ,  formerly  a 
licensed  partnership  "under  the  act,  and  in  which  Joseph  Schilit 
Was  a  partner,  it  was, believed  advisable  to  order  applicant  to 
show  cause  why  the  Secretary  of  Agri cu Itm^e  should  not  refuse 
to  issue  a  license  to  him.    The  order  to  show  cause  set  forth 
five  transactions  occurring  between  March,  1935  and  J-ane,  1936 
in  which  the  Schilit  Produce  Co.  failed  to  acco-ont  truly  and 
correctljr  in  respect  to  interstate  shipments  of  perishable  agri- 
cult^oral  commodities. 

The  record  showed  that  Joseph  Schilit  withdrew  on  January 
1,  1935  from  the  partnership  which  operated  as  Schilit  Produce 
Co.    A  part  of  only  one  of  the  five  transactions  in  which  the 
Schilit  Produce  Co.  was  alleged  to  have  violated  the  act  occ-orred 
prior  to  January  1,  1936.     In  respect  to  that  transaction,  the 
record  showed  that  the  Schilit  Produce  Co.  failed  to  acco'ont 
truly  and  correctly  for  the  f-ull  proceeds  of  $332.95  due  the 
Henry  C.  Hollman  Produce  Co.  from  the  sale  of  110  bbls.  of  horse- 
radish received  on  or  abou.t  April  14,  1935,  but  Abe  Schilit,  an 
individual,  trading  as  the  Schilit  Produce  Co. ,  successor  of  the 
partnership,  by  pajonents  from  time  to  time  had  reduced  the 
amount  due  on  this  shipment  and  another  one  received  after 
January  1,  1935,  to  $150.21. 

Ruling_included  in_D_ecisi_on 

As  a  partner  in  the  Schilit  Produce  Co.  which  violated 
the  act  by  failing  to  acco'ant  truly  and  correctly  to  the  Henry  C. 
Hollman  Produce  Co.  within  a  reasonable  time,  the  applicant  did 
engage  in  the  practice  of  a  character  prohibited  by  the  act,  but 
since  it  appeared  that  the  obligation  incurred  by  the  violation 
had  been  materially  reduced  and  might  be  extinguished  without 
loss  to  the  shipper,  sufficient  grconds  for  the  refusal  of  a 
license  did  not  exist.     It  was  therefore  ordered  that  on  payment 
of  the  required  fee  a  license  -under  the  act  should  bo  iss-ued  to 
Joseph  Schilit. 
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S-2171,  March  10,  1939,  Docket  2751:  (Hearing) 

G.E.WATSON_j,  piRCEDES^  TEXA.S  v . _CHAS . _ABBATE  CO^ , _CHI CAGO^ 
ILLINOIS.  ,  . 

Violation  charged:     Failure  traly  and 

correctly  to  account  for  a  carload 

of  "beets  and  a  carload  of  cabtage. 
Principal  poi.njt  involved;  Shipper's 

letter  to  receiver,  making  no  protest 
■  to  receiver's  right  to  handle  on 

consignment  &  referring  to  "our  loss 

and  yours  also" ,  indicated  original 

f.o.'b.  contract  had  been  changed  by 

subsequent  agreement. 
Oi'der:     Complaint  dismissed.  • 

■  .  ■  .  0-at line  of  Facts 

Complainant  and  respondent  entered  into  a  contract  for  the 
purchase  by  respondent  from  complainant  of  one  carload  of  beets 
for  a  total  price  of  $360  and  one  carload  of  cahbage  for  a  total 
price  of  $247  f.o.b.  Mercedes,  Texas,  shipping  point  acceptance 
final.     On  or  about  January  7,  1937,  complain.-mt  shipped  the  beets 
and  on  or  about  February  23,  1937,  he  shipped,  the  cabbage  to 
respondent  at  Chicago,  Illinois.     Inspection  at  destination  showed 
that  the  beets  had  been  damaged  by  lack  of  proper  icing,  packing 
or  the  use  of  im.proper  railway  equipment.     Respondent  alleged 
that  complainant  was  advised  of  the  condition  of  the  beets  and 
authorized  respondent  to  sell  them  on  consignment,  which  sale 
resulted  in  a  deficit  of  $239.31,  which  respondent  deducted  from 
the  purchase  price  of  the  carload  of  cabbage  and  the  balance 
of  $7,69  was  tendered  by  respondent  and  refused  bj'  complainant. 

■Complainant  by  deposition  denied  authorizing  sale  of  the  beets 
on  consignment.     Complainant  asked  for  an  award  of  the  purchase 
price  of  both  carloads. 

The  record  showed  that  on  January  12,  1937,  respondent  in- 
structed its  agent  that  it  would  not  accept  the  inferior  carload 
of  beets.     The  agent  testified  that  when  he  transmitted  respond- 
ent's protest  to  complainant  an  agreement  was  reached  whereby 
respondent  was  to  handle  the  beets  on  consignment,  without  the 
customary  commission  fee.     Respondent  introduced  as  exhibits  a 
telegrr'jn  of  January  12  and  also  a  sworn  statement  dated  May  12, 
1937,  both  signed  by  the  agent,  which  agreed  in  substance  with 
the  oral  testimony  of  the  agent  in  regard  to  the  formation  of 
the  consignment  agreement. 
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RuMng^included  in_Decis.ion 

Respondent  properly  offset  the  deficit  of  $239.31  incurred 
in  selling  the  beets  against  the  purchase  price  of  the  carload 
of  cahhage.     Complainant  failed  to  introduce  any  evidence  in 
e3q)lanation  or  denial  of  .a  letter  over  his  signat-ore  of  March  1, 
1937  (siibmitted  as  an  exhibit  by  respondent),  reading  as 
follov/s:    "Reference  above  car;    please  send  us  paid  freight 
bill  for  this  car  and  we  will  file  claim,  and  endeavor  to  recover 
our  loss  on  this  car  and  yours  also.    These  beets  were  in  good 
condition,-  well  packed  and  iced  when  shipped  so  there  is  no  doubt 
that  the  trouble  is  due  to  faulty  equipment."     It  was  peculiar, 
if  complainant  had  not  entered  into  an  agreement  to  alter  the 
contract  of  purchase  and  sale  to  one  of  consignment,  that  no  protest 
of  respondent's  right  to  handle  on  consignment  was  made  in  this 
letter.    Parthermore ,  the  reference  to  "our  loss  and  yo'ors  also" 
indicated  that  complainant  was  not  relying  on  the  original  f.o.b, 
contract  of  purchase  and  sale.    The  complaint  was  therefore  dis- 
missed. 


S-2177,  March  14,  1939.  Docket  3017:  (S.P.) 

CLOOBECK_&  MOSE,  INC^,  CHICAGO_^  ILL._Vj.  I^IUIT  PRODUCTION  CO_^,INC. 
and  G._A_^  LOiroEKBACK,_PRESIpSlOT  COIffOHATM,  JffiNATCHEE , 

WASHINGTON. 

Violation  ^charged:     Failure  truly  and 
correctly  to  account  for  joint  account 
shipments  of  pears  and  apples. 

Principal  point^  involved:  Under  joint- 
acco-ont  agreement  receiver  entitled  to 
receive  half  of  freight  claims  collected 
by  shipper. 

Order:     Complainant  awarded  $298, 56,  against 
Fruit  Production  Co. ,  Inc. 

Oujbli^ne  of  Pacts 

On  or  about  Aug-ust  29,  1935,  through  a  broker,  complainant 
and  the  Frait  Production  Co.,  Inc.  entered  into  a  joint  account 
agreement  for  the  p-urchase  and  sale  of  10  carloads  of  Anjou  pears 
at  the  joint-acco-ont  cost  of  $1.20  per  box  for  Extra  Fancy  and  $1 
per  box  for  Fancy  grade,  sales  made  by  either  party  f.o.b.  shipping 
point  to  be  "subject  to  each  others  approval",  while  store  or 
auction  sales  were  to  be  subject  to  the  approval  of  the  broker. 
On  or  about  September  30,  1935,  they  entered  into  a  joint  account 
agreement  for  the  p-urchase  and  sale  of  2  carloads  of  Extra  Fancy 
Jonathan  apples  at  the  joint  acco-unt  cost  of  90^  per  box  and  2 
carloads  of  Fancy  at  80^  per  box.     Complainant  thereafter  in- 
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structed  respondent  not  to  ship  any  of  the  produce  to  Chicago,  111., 
and  respondent  accordingly  sold  12  carloads  at  auction  in  New 
York  City  and.  through  hrokers  at  Minneapolis,  Minn,  and  Washington, 
D.C.     The  parties  reached  a  settlement  with  the  exception  of 
the  freight  claims.     After  collecting  a  considerable  portion  of 
the  freight  claims,  the  Frait  Production  Co. ,  Inc.  in  July, 
1937,  gave  comxjlainant  3  promissory  notes  for  $78.56  each,  signed 
Dy       A.  Loudenhach  as  president  of  the  respondent  corporation, 
mat-aring  on  October  1,  Novomher  1  and  November  15,  1937.  Complain- 
ant was  unable  to  sec-are  any  payment  whatever  on  these  notes  but 
it  was  •anderstood  that  they  were  included  in  the  record  merely 
as  evidence  of  admitted  indebtedness,  since  the  claim,  as  set  forth 
in  the  complaint  was  not  based  on  them.     The  division  of  the 
freight  claims  was  therefore  the  only  thing  to  be  considered. 

Respondent  adm.itted  collection  of  $597.11,  one-half  of 
which,  or  $298.56,  admittedly  belonged  to  complainant.  Respond- 
ent originally  made  a  charge  of  $20  per  car  for  services  in 
selling  12  carloads  of  the  fruit,  but  later  contended  that  this 
Was  not  adequate  and  that  5ip  per  package  should  have  been  charged. 
Respondent  therefore  requested  that  its  charge  against  the  joint 
account  of  $20  per  car,  or  $240,  be  disregarded  and  instead  a 
charge  of  5^  per  box,  or  $4-40.30,  be  allowed,  thus  giving  them 
a  credit  of  $200.30  to  be  applied  on  the  $298.56,  admitting  that 
$98.26  was  due  complainant. 

Complainant  called  attention  to  the  fact  that  of  the  12 
shipments  on  which  respondent  charged  brokerage,  8  were  sold  at 
auction  in  New  York  City,  3  were  sold  througli  a  broker  at 
Minneapolis,  and  1  through  a  broker  at  Washington,  D.C,  and  that 
therefore  respondent  was  not  entitled  to  a  brokerage  charge  for 
negotiating  the  sales. 

Ruling_incraded  in_Decision 

Respondent  had  no  claim  against  complainant  and  the  record 
failed  to  show  that  G-.  A.  Loudenback  was  individually  liable. 
Complainant  was  therefore  awarded  $298.56,  plus  interest,  aigainst 
Fruit  Production  Co.,  Inc. 
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S-2180,  March  17,  1939,  Docket  2800:  (S.P.) 

Pi^ON,Jv!ERaEnES,_TEXAS_v^  MimK_OpN  &  CO^ , _CHI CAGO^  ILL. 

Violatj^on  char^ged:     Unjustified  rejection 
of  a  carload  of  tomatoes. 

Principal  Eo.i njbs ._i nvo.lved :  'Buyer- ' s  no t i f i - 
cation  to  seller  that  goods  v/ere  not 
responsive  to  the  contract  and  would 
be  accepted  only  with  an  allowance 
amo'Linted  to  a  rejection;    however,  when 
appeal  inspection  showed  goods  did  not 
meet  specifications,  rejection  was 
justified. 

Order:    Complaint  dismissed 

Outline  of  Facts 

On  July  16,  1936,  complainant  sold  to  respondents  one 
carload  of  625  lugs  of  green-wrapped  tomatoes,  85^  U.S.  No.  1, 
at  70^  per  lug,  f.o.'b.  shipping  point,  or  $437,50.     Shipment  was 
made  from    Atwood,  Tenn. ,  on  July  15,  and  the  car  was  diverted  to 
respondents  at  Chicago,  Illinois,  where  it  arrived  on  Saturday, 
J-oly  18.    Respondents  made  an  examination  and  found  the  tomatoes 
inferior  to  the  quality  and  grade  specified  at  time  of  purchase, 
and  through  their  agent  they  personally  notified  complainant  on 
July  18,  aiid  again  on  Monday,  July  20,  and  on  "both  occasions 
reqjaested  an  allowance  or  adjustment  of  the  s^greed  purchase  price 
before  formal  acceptance  of  delivery.     Complainant  refused  to 
negotiate  and  insisted  upon  full  payment  as  a  condition  precedent 
to  consideration  of  an  allowance  or  other  price  adjustment. 
Complainant  alleged  that  the  sale  V7as  made  "f.o.b.  shipping  point 
acceptance" ,  as  evidenced  by  invoice  dated  July  16,  showing  the 
terms  "f.o.b.  cash"  and  bearing  a  notation  "Sold  your  Mr.  Rubin 
f.o.b.  acceptance";     that  respondent  refused  to  accept  upon  arrival 
at  Chicago,  but  that  said  refusal  was  not  made  -until  one  week 
after  arrival;     and  that  the  shipment  had  to  be  abandoned  to  the 
carriers  because  of  badly  deteriorated  condition.  Complainant 
sought  an  award  for  the  purchase  price. 

Respondents  denied  that  the  shipment  was  purchased  f.o.b. 
shipping  point  acceptance  and  claimed  that  the  purchase  was  made 
f.o.b.  shipping  point  on  the  basis  of  complainant's  representation 
that  the  tomatoes  were  85^  U.S.  No,  1  grade,  and  submitted  the 
original  of  an  invoice  received  from  complainant,  dated  July  18, 
showing  the  sale  "f.o.b.  cash"  only.    Both  this  invoice  and  the 
one  submitted  by  complainant  were  on  complainant's  office  invoice 
and  were  therefore  presumably  prepared  by  complainant  or  his 
employees. 
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Federal-State  of  Tennessee  inspection  on  J"aly  15  at  shipping 
point  showed  that  the  shipment  contained  less  than  1%  decay,  v/ith 
an  average  of  15^  grade  defects,  therehy  q-aalifying  as  85^  U.S. 
No.  1  quality.     Federal  appeal  inspection  at  Chicago  on  July  22 
disclosed  2%  fresh  worm  injury,  3/^  decay  and  10  to  40^  in  lugs, 
averaging  approximately  25fo  grade  defects,  grading  approximately 
70fo  U.S.  No.  1  quality. 

Rulings.  included._in  Decision 

1.  The  invoice  sent  to  complainant  was  prepared  at  the 
time  of  the  transaction  and  should  correctly  set  forth  the  terms 
of  sale.     Generally  speaking,  in  a  p'or chase  made  "f.o.h.  cash" 
the  h-uyer  is  expected  to  make  immediate  payment,  either  in  cash 

or  "by  check  or  by  f-ands  wired  to  the  seller.     In  this  case,  however, 
the  buyer's  agent  drew  a  draft  which  was  accepted  "by  the  seller. 
This  tended  to  the  "belief  that  the  parties  were  not  clearly  in 
accord  in  their  interpretation  of  the  term  "f.o.h.  cash"  which 
appeared  on  each  invoice.     It  was  clear,  however,  that  they 
intended  at  least  to  negotiate  on  the  "basis  of  a  certain  price, 
f.o.h.   shipping  point,  and  the  contract  was  so  interpreted  in 
considering  the  merits  of  the  complaint. 

2.  The  rules  and  reg-alations  provide  that  the  huyer  in 
an  f.o.D.  purchase  has  the  right  of  inspection  at  destination 
"before  goods  are  paid  for,  "but  only  for  the  purpose  of  determining 
that  the  produce  complied  with  the  terms  of  the  contract  at  time 
of  shipment.    Respondents  made  such  examination  and  notified 
complainant  of  their  finding.     It  has  teen  held  in  a  previous 
decision  that  vvhen  goods  have  been  delivered  to  a  "buyer,  he  must 
either  accept  or  reject  and  has  no  right  to  qualify  his  accept- 
ance or  rejection  by  attaching  a  condition;     that  a  buyer's  re- 
quest for  a  reduction  in  price  upon  arrival  therefore  amo^unted 

to  a  positive  rejection  within  the  meaning  of  the  act.     The  circam- 
stances  in  the  case  under  consideration  were  analogous  to  those 
in  the  cited  case.     Complainant  was  notified  on  the  day  of  arrival 
that  the  tomatoes  were  not  responsive  to  the  contract  and  wo'old 
be  accepted  only  with  an  allov/ancc.     This  notice  to  complainant 
amo"unted  to  constractive  rejection  and  since  such  notice  was  given 
within  24  ho\irs  after  arrival  at  Chicago,  the  rejection  was  made 
v;ithin  a  reasonable  time. 

3.  Complainant  failed  to  deliver  tonatoes  of  the  grade 
specified  in  the  contract.     The  a.ppeal  inspection  was  merely  evi- 
dence in  support  of  respondents'  position  talcen  on  the  date  of 
arrival  at  Chicago.     Respondents  originally  agreed  to  pay  a  certain 
price  for  tomatoes  of  the  grade  and  q-oality  represented  to  them  by 
complainant.     In  view  of  the  evidence  developed  at  Chicago,  respond- 
ents were  justified  in  electing  to  reject  the  shipment  upon  failure 
to  obtain  a  satisfactory  adjustment  in  price.     The  complaint  was 
therefore  dismissed. 
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S-2183,  March  17,  1939,  Docket  2830:  (S,?.) 

CROWN  PACKING  CO^,_LOS_AKGELES^  CALI|\  v._ANDEEWS_BROTHERS ,_IIC. 
of  .CA1IF0ENIA,_L0S_A1C-EI^S^  CALIF. 

Violati.on  ch'arged:     Failure  to  acco-cmt 

for  a  carload  of  cantaloupes. 
Principal  po int s_i nvo 1 ved :     Three  hours 

precooling  not  s'ufficient  to  meet  re- 

o;aireinent  that  cantaloupes  te  precooled; 

"buyer  lialDle  for  contract  price  less  proved 

loss  on  produce  which  did  not  meet 

contract  specifications. 
Order:     Complainant  awarded  $230,25, 

plus  interest;  co-untercomplaint 

dismissed. 

Outline  of  Facts 

On  J-ojie  24,  1937,  respondent's  agent  examined  and  purchased 
from  complainant  a  carload  of  293  crates  of  field-packed  cantaloupes 
for  $482.25  delivered  at  El  Centre,  California  for    shipment  from, 
that  point  to  respondent  at  Kansas  City,  Mo. ,  the  cantaloupes 
to  he  precooled  "before  shipment.     The,  co.ntaloupes  were  shipped  to 
respondent  at  Chicago,  Illinois  where  Federal  inspection  on 
June  30  indic<ated  a"bnormal  deterioration,  concei-ning  which  complaint 
was  promptly  m,ade  "by  respondent.     However  the  cantaloupes  were 
accepted  and  resold  "by  respondent  and  complainant  asked  for  an 
award  in  the  amount  of  the  contract  purchase  price. 

Respondent  filed  a  co"ant er claim ,  alleging  complainant  was 
indebted  to  it  for  loss  sustained  in  handling  the  shipment,  oc- 
casioned "by  complainant's  failure  to  deliver  cantaloupes  properly 
conditioned  for  shipment,  claiming  they  were  not  properly  precooled. 
After  finding  they  could  not  he  resold  successfully  in  Chicago 
respondent  shipped  them  to  Yo"angstown,  Ohio,  v'here  they  were  resold 
by  another  firm  on  .joint  acco-ont  with  respondent  at  a  claimed  loss 
of  4)415,40,  the  difference  between  the  contract  purchase  price  of 
$482.25  and  reported  net  resale  price  of  $66,85,  for  which  respond- 
ent asked  recovery. 

The  record  showed  that  after  being  loaded  the  cantaloupes 
were  precooled  for  approximately  3  ho-ors  by  the  Perishable  Air 
Conditioners,  after  which  the  p'olp  temperature  v^as  claimed  to  have 
been  reduced  to  58°  F. 

Certificate  of  inspection  at  Chicago  showed:     "Stock  mostly 
firm,  few  hard,  approximately  20^  slightly  soft,  in  half  of  crates 
no  soft  noted,  in  many  6%  to  25^,  in  some  45^  to  55^,  averaging 
approximately  15fo  for  the  lot  soft  and  mushy.     Less  than  1/2  of  ifo 
decay.     Most  soft  stock  occ-ors  in  crates  from  about  1/4  length  of 
car  to  center  brace." 
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Ruling_in eluded  in_Deci.s.ion 

Investigations  which  have  heen  made  by  experts  in  the 
employ  of  the  U.S.  Department  of  Agriculture  indicate  quite 
conclusively  that  the  temperature  of  the  "bulk  of  a  carload  of 
cantaloupes  canno^^^e  reduced  to  58°  F,  in  three  hours,  as  was 
claimed  to  have/done  "by  complainant  in  this  proceeding,  and 
that  proi^er  precooling  with  the  apparatus  customarily  used  re- 
quires eight  to  ten  ho-ors.     It  necessarily  followed  that  complain- 
ant failed  to  make  good  delivery,  for  which  hreach  of  contract 
respondent  should  recover  any  damages  which  it  showed  were 
sustained  by  it.    However,  respondent  paid  no  part  of  the 
contract  purchase  price  and  suffered  no  act-aal  loss*    Its  claim 
was  therefore  denied,  hut  it  should  he  permitted  to  deduct  from 
the  contract  price-  the  amo'ont  of  such  dam.ages  as  could  he 
shown  to  have  heen  sustained.     Resale  was  made  to  the  Yo^angstown, 
Ohio,  dealer  for  $839.50,  hut  this  dealer  rejected  them  and  subse- 
quently agreed  to  take  the  second  and  bottom  la,yer  crates  at 
the  invoice  price  and  handle  the  top  layer  crates  for  the  seller's 
account.     The  106  top  lawyer  crates  were  sold  for  $53,  or  $252 
less  than  the  invoice  price,  which  arao"ant  represented  respond- 
ent's damages  resulting  from  breach  of  contract  by  complainant.' 
Complainant  was  therefore  awarded  $482.25  less  $252,  or  $230.25, 
plus  interest. 

2.     Respondent's  co-unter complaint  dismissed. 
S-2185,  March  25,  1939,  Docket  2313:  (Hearing) 

M._COR^FIELD_&_CO.^  ST^  LOUIS, _MO._v^  THE  R.B.WHITE  CO^,_CRYSTAL 
CITY,_TEXAS. 

Violation  charged:     Failure  to  deliver  4 
carloads  of  peppers  in  compliance  with 
contract  terras . 

Principal  point^  involved:    ^''^hen  buyer's 

agent    had  knov/ledge  of  size  and  quality 
of  peppers  being  packed  and  loaded  the 
seller  not  liable  for  loss. 

Order;     Complaint  dismissed. 
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Out_line  of _Fact_s 

Complainant  alleged  that  on  or  about  December  9  to 
December  13,  1935,  through  his  field  man,  he  bought  from  respond- 
ent 4  carloads  of  U.S.  No.  1  California  Wonder  Peppers  at  $2.50 
per  crate  f.o.b.  Texas  shipping  point;     that  prior  to  arrival 
at  destination  complainant  resold  the  peppers  to  purchasers  in 
Chicago,  Illinois  and  Kansas  City,  Mo.,  but  the  purchasers 
rejected  the  shipments  because  of  failure  to  comply  with  contract 
terms;    that  thereafter  complainant  made  other  disposition  of 
them,  resulting  in  a  loss  to  him  of  $3066.09,  for  the  recovery  of 
which  this  action  was  instituted. 

Respondent  contended  that  the  peppers  were  sold  accord- 
ing to  description  on  the  official  loading  point  inspection 
certificates  and  that  examination  of  the  peppers  by  complain- 
ant's field  man  at  or  about  the  time  of  loading  and  his  famili- 
arity with  the  size  of  peppers  produced  in  the  territory  made 
applicable  the  rule  of  caveat  emptor. 

Complainant's  field  mstn  testified  that  he  placed  the  order 
for  U.S.  No,  1  California  Wonder  peppers,  v^ith  the  exception  of 
a  few  crates  marked  "Choice""  and  "that  nothing  was  ever  said 
between  Mr.  Dutt  of  (respondent  company)  and  myself  about  the 
size***." 

Federal-State  of  Texas  inspection  certificates  issued 
December  9,  11,  12  and  13  showed  that  the  "Choice"  peppers  met 
requirements  of  U.S.  Grade  No.  2  and  that  the  other  peppers  met 
the  requirements  of  U.S.  Grade  No.  1,  2^-  inch  minim-om. 

Rulings  included  in_Deci.si.on 

1.     The  principal  question  was  whether  the  contract  provided 
for  the  purchase  and  sale  of  U.S.  Grade  No.  1  peppers  or  for 
U.S.  No.  1,  24  inch  minim-um  peppers.     The  U.S.  Standards  for  grade 
U.S.  No.  1  sweet  peppers  provide  in  part  that  unless  otherwise 
specified,  the  minim-am  size  of  peppers  of  short  varieties  (which 
includes  California  Wonder  peppers)  shall  be  2^  inches  in  length 
and  2-g  inches  in  diameter.     The  peppers  were  invoiced  by  respond- 
ent as  U.S.  Grade  No.  1  with  no  minim-am  size  specification.  The 
evidence  seemed  clearly  to  establish  that  the  sale  of  the  fo'ur 
carloads  of  peppers  by  respondent  to  complainant,  except  for  the 
few  crates  of  "Choice"  peppers,  was  made' as  grade  U.S.  No.  1,  with 
no  reference  to  minimum  size. 
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2.  The  evidence  showed  clearly  that  complainant's  field 
man  was  in  and  out  of  the  packing  plant  frequently,  practically 
every  day,  during  the  time  the  peppers  were  "being  loaded.  He 
was  at  the  grading  ta"ble,  talked  with  the  inspector  and  employees 
of  the  respondent  and  had  full  opportunity  to  know  and  actually 
knew  the  size  and  quality  of  the  peppers.    The  complaint  was 
therefore  dismissed  "because  of  the  "buyer's  knowledge  of  the  size 
and  quality  of  the  peppers. 

3.  The  record  showed  that  while  the  shipments  were  in 
transit  conrplainant  resold  3    of  them  to  dealers  in  Chicago 
through  a  broker  whose  confirmations  of  sale  were  for  U.S.  No.  1 
"Fancy"  ;  that  upon  arrival  the  mrchasers  refused  acceptance 
"because  the  peppers  were  not  in  compliance  with  contract  terras; 
that  complainant  attempted  to  make  resale  in  Chicago  and  Kansas 
City  in  order  to  realize  f-oll  returns  on  his  investment,  'but, 
failing  in  this,  the  3  carloads  were  diverted  to  New  York  City 
v/here  resales  resulted  in  alleged  loss  of  $2992.14,  the  differ- 
ence between  the  total  price  for  which  the  peppers  v/ere  sold 

to  the  Chicago  purchasers  and  the  net  proceeds  received  from 
resale  in  New  York  City. .  Of  course,  the  resale  price  on  the 
description  "Fancy"  could  not  "be  a  "basis  for  determination  of 
damages. 

S-2186,  March  25,  1939,  Dockets  2367  and  2742:  (Hearing) 

D0CKET_2367,_TK0MAS-M0ERIS  PRODUCE  C0_^,_INC^,_SAJJ_33NIT0 ,_TEXAS. 
v._S^  LA1JD0W_FRUIT  &_ PRODUCE  C0^,INC._^  mrnA'/EN^  CONN_^  and 
D0CKET_2742,_S.  LApOW_FRUIT  &  PRODUCE  CO^,INC._v^  THOMS-MORRIS 
PRODUCE  CO^,_llC. 

Violation  charged:    Unjustified  rejection 
of  two  carloads  of  to|no-tjp.es„  "by  S.  Landow 
Fruit  &  Produce  Co .;/ oi^'^'Tiio  mas -Morris 
Produce  Co. ,  Inc. ,  to  deliver  7  carloads  of 
tomatoes  in  compliance  with  contract. 

Principal  ppi nt_s_i nvo Iv ed :     Inspectors  find- 
ing that  straight  pack  method  of  packing 
was  employed,  implied  that  since  tomatoes 
were  of  irregular  size  they  failed  to 
meet  grade  U.S.  No.  1  Straight  Pack; 
U.S.  Standard  Pack  met  "by  U.S.  Extra  Row 
Pack,  U.S.  Bridge  Pack,  U.S.  Dou"ble  Wrap 
Pack  or  U.S.  Straight  Pack. 

Order:    Both  complaints  dismissed. 
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Outline  of  Facts 

Thomas-Morris  Produce  Co.,  Inc.  alleged  that  on  or  ahout 
June  17,  1936,  it  sold  to  S.  Landow  Fruit  &  Produce  Co.,  Inc. 
two  carloads  of  U.S.  No.l  tomatoes  at  $1,55  per  lug  f.o.b. 

Texas  shipping  points.     Upon  arrival  at  New  Haven,  Connecticut, 
Landow  rejected  the  tomatoes  for  the  alleged  reason  that  they 
were  not  in  suitable  shipping  condition  at  time  of  shipment  and 
included  such  irrogalar  sizes  as  prevented  them  from  grading 
U.S.  iJo.  1,  Straight  Pack,  as  specified  in  the  contract.  Thomas- 
Morris  m.ade  resale  at  an  alleged  loss  of  $961.24,  for  which  am 
award  was  asked. 

Brokers  memoranda  of  sale  specified  f.o.b.  sales  of  U.S. 
No.  1  tomatoes,  straight  pack,  Patriotic  brand.  Certificates- 
of  Federal-State  inspections  issued  at  Texas  loading  point  on 
J"une  16,  the  date  of  shipment,  showed  the  tomatoes  then  graded 
U.S.  No.  1,  without  reference  to  pack. 

S.  Landow  Fruit  &  Produce  Co.,  Inc.  complained  that 
during  the  period  May  27  to  30,  1935  they  Torchased  from  Thomas- 
Morris  Produce  Co.,  Inc.  7  carloads  of  Patriotic  brand  of  U.S. 
No,  1  tomatoes,  standard  pack,  at  $1.10  per  lug  for  all  but  one 
carload,  which  was  sold  at  $1.05  per  lug,  f.o.b.  shipping  point; 
that  Thomas-Morris  failed  to  deliver  in  compliance  with  contract; 
and  that  it  accepted  these  shipments  under  protest  and  was  entitled 
to  recover  damages  in  the  sam  of  $2,854.25. 

Rulings  in elude d_in  Decision 

1.     Under  the  headings  of  grade  and  size  the  inspector  of 
the  first  two  cars  mentioned  above  stated  that  the  straight  pack 
method  of  packing  was  found  to  have  been  employed.     The  conclusion 
necessarily  reached,  therefore,  was  that  since  the  tomatoes  were 
of  irregalar  size,  they  failed  to  m.eet  the  requirements  of  U.S. 
No.  1  Straight  Pack,  as  specified  in  the  Broker's  Standard  Memo- 
random  of  Sale.     This  conclusion  was  supported  by  the  testimony 
of  the  Federal  Inspector  at  destination,  who  testified  that  he 
Inspected  the  shipments  at  that  point  and  found  that  the;  lugs 
contained  tomatoes  v/hich  were  irregalar  in  size  and  were  loosely 
packed.    This  fact  would  necessarily  bar  a  grade  of  U.S.  No.  1 
Straight  Pack.     S.  Landow  Fruit  &  Produce  Co. ,  Inc.  was  therefore 
warranted  in  rejecting  these  shipments  and  the  complaint  against 
that  company  was  dismissed. 
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2.     The  co'ontercoErplaint  and  testimony  given  in  support 
thereof  indicated  quite  conclusively  that  the  Landow  Company 
understood  "U.S.  lIo»  1  Standard  Pack"  to  mean  U.S.  No.  1  Straight 
Pack,     Since  the  United  States  Standard  Packs  for  fresh  tomatoes 
provide  only  for  U.S.  Extra  Rov/  Pack,  U.S.  Bridge  Pack,  U.S. 
Douhle  Wrap  Pack  and  U.S.  Straight  Pack,  the  contract  would  have 
heen  complied  with  if  any  of  these  four  packs  had  "been  supplied. 
Farther  more,  it  appeared  obvious  that  the  shipper  was  warranted 
in  concluding  that  the  Landow  Company  wanted  U.S.  No.  1  grade 
tomatoes  of  fairly  'oniform  size  which  vTere  to  he  placed  in  the 
lugs  in  accordance  with  one  or  more  of  the  standard  packs.  The 
certificates  of  Federal-State  inspection  made  at  shipping  point, 
which  were  included  in  the  record,  showed  that  all  seven  of  the 
shipments  upon  which  the  coxinter complaint  was  "based  graded  U.S. 
No.  1,  hut  that  at  least  five  of  them  failed  to  meet  the  require- 
ments for  one  or  more  of  the  U.S.  Standard  packs  because  the 
tomatoes  were  not  sufficiently  -oniform  in  size.    They  therefore 
failed  to  meet  contract  specifications  as  they  were  apparently 
■understood  "by  the  shipper.    Regardless  of  v/hat  the  contracting 
parties  ma,y  have  had  in  mind  with  respect  to  grade  and  pack, 
the  Landow  Con^jany  failed  to  submit  satisfactory  proof  in 
support  of  its  claim  that  it  was  damaged  in  any  certain  sum, 
or  in  fact  that  it  was  damaged  at  all,  because  of  failure  of 
the  tomatoes  to  meet  contract  specifications.     The  co-onter- 
complaint  against  Thomas-Morris  Produce  Co. ,  Inc.  was  therefore 
dismi  ssed. 


S-2204,  May  5,  1939,  Docket  3101:  (S.P.) 

TRI- STATE  SALES  AGENCY^  PITTSBURGH,^  PA^  v._J^  T._HARpEN ,_BREWT^, 
ALABAliA. 

Vip_lati_on  charged:     Failure  to  pay  brokerage 
fee  earned  througla  sale  of  a  carload  of 
potatoes. 

Pri.ncipal  poi_nt_  involved:    Dismissal  on 
ground  complainant  failed  prove  shipper 
subject  to  provisions  of  act. 

Order:     Complaint  dismissed. 

p-atli_ne  of  Facts 

On  or  about  May  21,  1937,  respondent  employed  complainant 
as  his  broiler  to  negotiate  the  sale  of  a  carload  of  potatoes  to  b 
shipped  from  Alabama.     Complainant  sec"ared  from  a  purchaser  in 
Pittsburgh,  Pa.,  a  written  order  for  a  carload  of  U.S.  No.  2  So-on 
Tri-omph  potatoes  at  $1.15  per  bag  delivered  Pittsburgh,  Pa. 
Respondent  failed  to  make  shipment  at  the  time  designated  in  the 
broker's  standard  confirmation  of  sale,  and  coirrplainant  asked  for 
an  award  of  $15  as  the  reasonable  value  of  services  rendered. 
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Respondent  in  his  answer  alleged  that  he  v/,as  not  a  "dealer" 
as  defined  in  the  act,  hut  a  farmer,  and  thcit  he  did  not  "contract 
or  offer  to  ship  any  potatoes  except  those  grown  by  him,"  find 
that,  "due  to  an  act  of  God,"  he  was  unahle  to  ship  the  potatoes. 

E.uling._incraded  in  Decision 

Respondent  having  denied  that  he  is,  or  was,  a  dealer  as 
defined  in  section  2,  paragraph  5,  of  the  act,  or  suhject  to  the 
act  because  the  potatoes  he  contracted  to  ship  were  "of  his  own 
raising,"  the  burden  of  proof  was  shifted  to  complainant.  Complain- 
ant submitted  no  evidence  and  therefore  failed  to  meet  the  burden 
of  proof  and  establish  his  case.     It  was  therefore  concluded 
that  respondent,  as  grower  of  the  potatoes  in  question,  was  not 
subject  to  the  provisions  of  the  act  and  was  not  a  dealer  as 
therein  defined.     The  complaint  was  dismissed. 


